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EMERGENCY MOTION
FOR A STAY PENDING APPEAL

Lithograph Legends, LLC, ("Patriarch")! hereby moves, pursuant to Rules 8005 and 8011
of the Federal Rules of Bankruptcy Procedure, for an emergency order staying this Court's April
17, 2009 Order Authorizing: (1) Sale of Certain of the Debtors' Assets, Free and Clear of Liens,
Claims, Encumbrances, and Interests; and (I1) the Granting of Related Relief (the "Sale Approval
Order™), until final determination of Patriarch's appeal from that Order or, at a minimum, for
sufficient time to permit the district court a full opportunity to address the propriety of a further

stay pending determination of the appeal. The Court will hear Patriarch’s motion at a date and

! Lithograph Legends, LLC is the party bringing this motion, but for convenience it is referred to in this
motion as "Patriarch" because it is an affiliate of Patriarch Partners, L.P.
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time to be determined by the Court. This motion is based on Patriarch’s Memorandum of Law in

Support of Emergency Motion for a Stay Pending Appeal and the facts and law cited therein.
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MEMORANDUM OF LAW IN SUPPORT OF EMERGENCY
MOTION FOR A STAY PENDING APPEAL

Lithograph Legends, LLC, ("Patriarch")! moves, pursuant to Rules 8005 and 8011 of the
Federal Rules of Bankruptcy Procedure, for an emergency order staying this Court's April 17,
2009 Order Authorizing: (1) Sale of Certain of the Debtors' Assets, Free and Clear of Liens,
Claims, Encumbrances, and Interests; and (I1) the Granting of Related Relief (the "Sale Approval
Order") (Attached as Exhibit 1), until final determination of Patriarch's appeal from that Order or,
at a minimum, for sufficient time to permit the District Court a full opportunity to address the

propriety of a further stay pending determination of the appeal.

! Lithograph Legends, LLC is the party filing this motion, but for convenience it is referred to in this
motion as "Patriarch" because it is an affiliate of Patriarch Partners, L.P.
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I. Summary: Why an Immediate Stay Is Warranted

This appeal arises from a fundamentally flawed auction of the Debtors' assets that
resulted in a sale to a lower bidder. The Bankruptcy Court established a clear set of bidding
procedures that, among other things, (i) valued the equity portions of each bidder's offers equally
and (ii) adopted the Debtors' valuation of certain assets, including artwork. The parties then
engaged in a public auction before the Bankruptcy Court on April 16, 2009. Applying the
valuations endorsed by the Court and accepted by the parties, the Debtors determined that
Patriarch won the auction with the highest and best offer of $86.4 million (net to the estate),
which was $488,000 higher than the final competing bid submitted by Hilco/Gordon. The
Debtors then moved for Bankruptcy Court approval of the sale.

In an unprecedented and surreal turn of events, the Bankruptcy Court approved the
motion, but declared the lower bid of PLR Holdings, LLC (“Hilco/Gordon")? to be the winner.
The Bankruptcy Court reached this startling result by disregarding the bidding procedures it had
established in a written order, which all the parties relied upon in conducting the auction.
Contrary to its prior order, the Bankruptcy Court concluded that the equity portion of
Hilco/Gordon's bid should be valued at some undefined and unknown amount greater than the
equity portion in Patriarch's bid. This determination was based on concerns raised by certain
creditors that the LLC agreement between Hilco/Gordon and Polaroid was more favorable to the
estate than the similar agreement between Patriarch and Polaroid. The Bankruptcy Court
reached this conclusion, however, without actually reviewing the terms of the two agreements,

without receiving any evidence as to the appropriate monetary value of the disparate contractual

2pLR Holdings, LLC was the losing bidder at the auction, but for convenience it is referred to in this
motion as "Hilco/Gordon" because it is an affiliate of Hilco/Gordon Brothers.
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terms, and without allowing counsel for Patriarch to be heard on the matter. The Bankruptcy
Court then compounded this error by raising concerns that the previously accepted valuation of
certain artwork should now be deemed too low. All of this occurred after the auction had closed
and Patriarch had been declared the winner, and in a proceeding from which Patriarch was barred.
The Bankruptcy Court repeatedly directed Patriarch's counsel to "sit down™ whenever he tried to
question a witness, introduce evidence or present arguments. Indeed, when Patriarch's counsel
offered to accept the Hilco/Gordon LLC agreement, which was raised as an impediment to the
auction result only after the auction was over, the Bankruptcy Court rejected the offer as coming
too late. Thus, the losing bid was effectively revised upward through an increase in the value of
its equity component and an increase in value of an excluded asset, while the winning bidder was
told to "'sit down" and prohibited from matching it, or even responding at all to the new
developments.

The result of this process is that the Debtors did not and cannot receive the highest and
best offer for their assets. And Patriarch was deprived of the right to participate in a fair auction
pursuant to the judicially established bidding procedures. By revising the bidding procedures
after the auction was completed and overruling the business judgment of the Debtors in declaring
Patriarch the auction winner, the Bankruptcy Court violated well-established principles of
bankruptcy law and clearly abused its discretion. Thus, Patriarch has a strong likelihood of
success on the merits of its appeal. Further, Patriarch will be irreparably harmed in the absence
of a stay because the appeal may be rendered moot if the sale is permitted to close.® This

proceeding sets a dangerous precedent for Section 363 auctions in an economic environment

% Under section 363(m) of the Bankruptcy Code, the reversal or modification on appeal of a sale approval
order does not affect the validity of the sale to an entity that purchased in "good faith." Although the Court found
that Hilco/Gordon acted in good faith, no evidence was presented at the hearing to support that finding.
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where bankruptcy auctions are expected to become more common. The Court should grant a
stay in order to maintain the status quo and permit a meaningful appellate review to proceed.

I1. Statement of Facts

On January 28, 2009, Polaroid filed a motion with the Bankruptcy Court seeking, among
other things, the entry of an order approving auction and bidding procedures for the orderly sale
of its assets. On February 18, 2009, the Bankruptcy Court entered its Order (1) Approving
Auction and Bidding Procedures; (2) Approving Break-Up Fee; Expense Reimbursement and
Other Buyer Protections; (3) Approving Notice; and (4) Granting Related Relief (the "Bidding

Procedures Order™). The Bidding Procedures Order, among other things, authorized Polaroid to

auction off its assets pursuant to section 363 of title 11 of the United States Code (the

"Bankruptcy Code"), and established the bidding procedures ("Bidding Procedures™) that were to

govern the sales process. See Bidding Procedures Order (Attached as Exhibit 2) at 2, Ex. A. In
so doing, the Bankruptcy Court determined that the Bidding Procedures (as defined in the
Bidding Procedures Order) "are fair, reasonable and appropriate and are designed to maximize
the value of the Debtors' estates.” (Bidding Procedures Order at 2).

Under the Bidding Procedures Order, the Bankruptcy Court authorized Polaroid to "select,
in their business judgment, the highest or otherwise best offer(s), and the Successful Bidder or
Bidders and the next highest and best offer(s), and the Back-Up Bidder or Bidders..."
Consistent with Polaroid's right to select the winning bid, the Bidding Procedures provided it
with "the right to determine the value of any Qualified Bid ... and which Qualified Bid or
Qualified Bids constitutes the highest or otherwise best offer. (Bidding Procedures at 5). The
Court's own Bidding Procedures Order plainly recognized the discretion to be afforded to

Polaroid as debtor to use its business judgment to select the highest and best offer. (Id.)
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Following two unsuccessful attempts to conclude an auction and approve a winning bid,*
the Bankruptcy Court ordered that a third auction be held in open court on Thursday, April 16,
2009. See Order Re: Debtors' Motion for Authority to Sell Certain of Debtors' Assets Free and

Clear of Liens, Etc. dated April 9, 2009 (the "Supplemental Procedures Order") (Attached as

Exhibit 3). Importantly, the Supplemental Procedures Order established the rules under which
the continuation of the auction process was to occur, including rules for valuing the parties'
bids:®

e Paragraph 4(a) provided that the parties' previously negotiated agreements with
Polaroid — the purchase agreement and the LLC agreement — would govern the
proposed sale, and would not (with certain exceptions) be subject to change.

e Paragraph 4(c) of the Supplemental Procedures Order provided that any equity
component of the bids was to be valued equally for both Bidders, at $650,000.00
per percentage-point-unit of equity. (Supplemental Procedures Order at 3.) This
was intended to eliminate any debate or uncertainty concerning the value of the
equity component of any bid, and placed the bidders on a level playing field:;

e Polaroid had previously provided the parties with a schedule valuing Excluded
Assets — assets that various bidders had contemplated leaving behind. (Tr.
(Attached as Exhibit 4) at p. 97-98). Paragraph 5 of the Supplemental Procedures
Order placed the Court's imprimatur on the valuations set forth on that schedule

by ordering that "the procedures previously established by the Debtors to account

% A full discussion of the flaws in the bidding process is beyond the scope of this filing, but Patriarch
intends to provide a complete record regarding the bidding process in connection with its appeal. Suffice it to say
that the process was severely flawed in many respects.

> Only two bidders, Patriarch and Hilco/Gordon, were authorized to participate in the April 16 auction.
Supplemental Procedures Order at 2.
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for the value of 'Excluded Assets' that are not to be purchased by a particular
bidder" would govern. (Supplemental Procedures Order at 3). For example,
under the Polaroid schedule the art collection, (excluded from the Hilco/Gordon
bid but included in the Patriarch bid), was fixed in value for bidding purposes at
$6.5 million. (Tr. p. 192).

Polaroid conducted the auction using the rules set forth in the Supplemental Procedures
Order — an order issued just seven days earlier. As each bid was made during the auction,
Polaroid would consider the bid — all the while consulting with its financial advisors as well as
with the official creditors’ committee — and would determine whether the bid was consistent with
the Court's procedures. Based on its examination of each bid during the action, Polaroid then
would announce the bid's valuation and whether the company officially "accepted" the bid.
After multiple rounds of bidding, Patriarch made a bid valued at $86.4 million (net to the estate)
— a bid that was $488,000 higher than Hilco/Gordon's last bid. When Hilco/Gordon declined to
bid further, the auction concluded. Based on the Debtor's judgment, and in accordance with the
rules of the auction, Patriarch had submitted the highest and best bid, and it was therefore
declared the winner.

Based on Polaroid's determination, which was made in full compliance with the
Bankruptcy Court's orders and established procedures, and in the presence of the Bankruptcy
Court, Polaroid moved the Bankruptcy Court to approve the Patriarch purchase, including the
asset purchase agreement.

The Bankruptcy Court then convened the approval hearing. During this hearing, counsel
for certain creditors and creditor groups began to raise objections to Polaroid's selection of

Patriarch as the winning bidder. They raised these objections not by presenting any witnesses or
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documentary evidence, but by argument to the Court and by limited cross-examination of
Stephen Spencer, the Debtors' financial advisor.

The creditors' objections fell into two categories. First, they contended that provisions in
the Patriarch LLC agreement rendered equity in its new company less valuable in some
indeterminate amount. Second, the creditors contended that the art collection, which the
Hilco/Gordon bid would leave behind, was worth more than the $6.5 million attributed to it in
the Court-approved schedule, thus making the Hilco-Gordon bid more valuable. (Tr. p. 244-45).

At the end of the Sale Approval Hearing, the Bankruptcy Court decided to reject the
Debtors' selection of Patriarch and disregard the undisputed expert testimony of the Debtors'
financial adviser. Instead, it approved the Hilco/Gordon bid as the highest and best. Although
the Court's precise reasoning is not fully clarified by the transcript, the Court appeared to accept
the creditors' arguments described above. In effect, the Court held that the value of equity in the
Patriarch bid was less than the $650,000-per-point figure specified in the Supplemental
Procedures Order, while the value of the art collection being left behind by Hilco/Gordon was
potentially more than the applicable amount fixed by the Supplemental Procedures Order. (Tr. p.
280-81).

Although Patriarch's counsel attended the Sale Approval Hearing, the Bankruptcy Court
ruled that Patriarch had no "standing" to speak or question witnesses. (Tr. p. 184-188).
Accordingly, when Patriarch sought to do either of these things, the Bankruptcy Court cut
counsel off, ordering, for example: "That's all the more I'm going to hear from you right now.
Okay? I’ll ask you to take aseat...." (Tr.p. 261-62).

In refusing to approve the Patriarch bid, the Bankruptcy Court abandoned the valuation

rules it had ordered would govern the auction. Indeed, the Bankruptcy Court refused to
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authorize Polaroid to enter into the Patriarch asset purchase agreement solely based upon limited
testimony adduced by creditors that suggested, albeit for reasons that have obvious flaws but
which the Bankruptcy Court refused to allow counsel for Patriarch to address, that the
Hilco/Gordon bid should be considered more valuable for reasons that expressly contradicted the
court-ordered procedures.

I11. Argument

A. The Standard for Granting a Stay Pending Appeal

The standard for granting a stay pending appeal is the same as that for granting a
preliminary injunction. See, e.g., In re Delaware & Hudson Ry. Co., 90 B.R. 90, 91 (Bankr. D.
Del. 1988). The party seeking such relief must show that: "1) it is likely to prevail on the merits
of its appeal; 2) it will suffer irreparable injury absent a stay; 3) a stay will not cause substantial
harm to other interested parties; and 4) a stay will not harm the public interest.” 1d.; United
States v. Trans World Airlines, Inc. (In re Trans World Airlines, Inc.), 18 F.3d 208, 211 (3d Cir.
1994). No one factor is determinative. Instead,"[p]roper judgment under Rule 8005 entails a
delicate balancing of all the elements.” In re Trans World Airlines, 2001 Bankr. LEXIS 729, *8
(Bankr. D. Del. Mar. 27, 2001).

As shown here, Patriarch meets this burden on all four factors and, thus, should be
granted a stay pending the outcome of its appeal.

B. The Court Erred by Failing to Follow its Own Bidding Procedures Orders.

The Sale Approval Order does not explain the reason that the Bankruptcy Court elected
to approve the Hilco/Gordon bid over the auction-winning Patriarch bid, which the Debtors
sought to approve. The Court's statements on the record at the Sale Approval Hearing, however,
demonstrate that the Court accepted the arguments of some creditors that the equity included in

Patriarch's proposal was less valuable because of differing provisions of Patriarch's LLC
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agreement compared to Hilco/Gordon's. This purported difference, the Court concluded,
outweighed the otherwise higher value of the Patriarch bid.

The Bankruptcy Court's decision to devalue the equity in the Patriarch proposal, however,
flatly contradicts the Court's own order seven days earlier, which set the value of the equity in
both parties' bids. As the Court ruled: "[f]or the purposes of comparing the parties' bids, the
value of any such equity component . . . shall be calculated on the basis of $650,000.00 per
percentage-point-unit of the equity share offered as part of the bid, as previously established by
the Debtors." (Supplemental Procedure Order, para. 4(c) (emphasis added)).

The Court's citation of the value of the art collection as a basis for preferring the
Hilco/Gordon bid similarly contradicts its prior order. The April 9 Supplemental Procedures
Order expressly approved Polaroid's valuation of the Excluded Assets applicable to both bids,
including valuing the art collection at $6.5 million. The creditors' objections assumed, contrary
to that order, that the art collection was worth more; a valuation that would favor the
Hilco/Gordon bid which, unlike the Patriarch bid, left the collection behind. If the Court had
followed its own Orders, however, it could not have adopted the creditors' position.

Not only did the Court fail to follow its own order on equity valuation, it revised the
value of the Patriarch equity with no evidence in the record supporting any monetary value
whatsoever to the purported differences between the LLC agreements. To the contrary, the only
financial expert who testified — Stephen Spencer of Houlihan Lokey — testified that he assigned
no value to these purported differences. (Tr. p. 154-55, 188-91). He also unqualifiedly affirmed
that the Patriarch bid was highest and best.

15 Q. Thank you. Now, Steve, we concluded

16 the auction process here about two hours ago. At

17 the end of the auction who did you declare to
18 have the highest and best bid?
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19 A. We declared Patriarch to have the highest and
20 best bid.

21 Q. And why was that?

22 A. It exceeded the Hilco Gordon Brothers bid by
23 approximately $488,000.

24 Q. And at this time do you believe their bid to
25 be the highest and best bid?

1 A Atthistime I believe their bid to be the

2 highest and best bid, yes

(Tr. p. 96-97).

Moreover, the Court adopted these conclusions about the purported differences between
the Patriarch LLC agreement and the Hilco/Gordon LLC agreement without once actually
examining the provisions themselves in any detail. In fact, not a single witness, and not a single
lawyer who was permitted to speak, ever cited any specific words of Patriarch's LLC agreement
— or Hilco/Gordon's, for that matter — in support of an argument criticizing the Patriarch
agreement. Had that been done, a number of gross distortions of the Patriarch agreement could
have been refuted.®

Perhaps most significantly, having devalued the Patriarch equity in violation of its own
order, and having done so with no evidence of any monetary value supporting such a devaluation,
the Bankruptcy Court refused to permit Patriarch to address the Court's decision, by either
explaining the Patriarch agreement, clarifying the Patriarch offer, or improving the offer given
the Court's new ground rules.” Despite the Court's earlier order that Patriarch's counsel stop
talking and sit down, Patriarch nevertheless attempted to resolve the purported issues over its

own LLC agreement by offering to accept the Hilco/Gordon LLC agreement. (Tr. p. 283-84).

® For example, creditors' counsel argued that the Patriarch agreement would permit unlimited dilution of
the estate's interest by addition of new equity, (Tr. p. 248-49), but there was no discussion of section 7.8 of the
Patriarch agreement, which specifies the preemptive rights that customarily protect a minority member from dilution.

" As described above, Patriarch's CEO, Lynn Tilton, was briefly called as a witness, but she was not
questioned on these topics, and the Bankruptcy Court's rulings prohibited Patriarch's own counsel from doing so
itself.
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The Court declined to consider this offer because it came "a little late," but the Court did not
explain how Patriarch could have made this offer earlier, before it knew that the Court would
deviate from its prior valuation orders. Nor did the Court specify the method Patriarch should
have used to communicate the offer when the valuation arguments against the Patriarch
agreement were not made by the creditors, or accepted by the Court, until a hearing in which
Patriarch was not permitted to participate.

Finally, by changing the valuation standard in the middle of the approval hearing and
selecting the Hilco/Gordon bid, the Bankruptcy Court created significant omissions in the
evidentiary record supporting the selection of the Hilco/Gordon bid. Because the Sale Approval
Hearing concerned the Debtors' motion to approve the Patriarch bid, the Debtors adduced
evidence explaining, for example, the factors that influenced the choice of Patriarch and the care
they took in discharging their duties with respect to that choice. The Debtors called the Patriarch
CEO, for example, to testify to Patriarch's good faith and proper conduct throughout the bidding
process. By contrast, the Creditors' Committee called no witness in support of the Hilco/Gordon
bid, and there is, consequently, no evidence in the record of Hilco/Gordon's good faith. The
record contains only the statements of counsel, which of course are not evidence.

These significant flaws in the Court's procedures render its rejection of the debtor-
selected Patriarch bid, and approval of the Hilco/Gordon bid, fundamentally unfair and prevent
Polaroid from selecting the highest and best bid for the estate's property. See In re Harwald Co.,
497 F.2d 443, 444-45 (7th Cir. 1974); see also In re Financial News Network, 126 B.R. 152, 156
(S.D.N.Y. 1991) (noting that "court-imposed rules for the disposition of assets are to be enforced
strictly in order to provide an adequate basis for comparison of offers ... and to protect other

bidders who have limited their bids to the announced terms") (citations omitted); cf. In re United
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Healthcare System, Inc., 1997 WL 17674, at *6 (D.N.J. Mar. 26, 1997) (finding "the Bankruptcy
Court improperly compared appellant's bid to those made after the sale was awarded to
appellant™); In re Titusville Country Club, 128 B.R. 396, 400 (Bank. W.D. Pa. 1991) (Court
could not consider post-auction offers because "the integrity of the Bankruptcy Court sale
procedures should be protected™). Accordingly, the Order is likely to be reversed on appeal and
should be stayed.

B. The Court Improperly Disregarded the Debtor's Business Judgment.

A bankruptcy court has wide discretion in many areas, but its role is more limited in a
sales-approval hearing under Chapter 11 when the debtor has conducted an auction and selected
a bid. A court may not blithely substitute its own judgment for that of the debtor. Instead, its
proper task is to review the debtor's choice of successful bidder under the business judgment rule,
and to ensure that the debtor's choice "does not reflect an abuse of the discretion accorded to it in
making this choice.” In re After Six, Inc., 154 B.R. 876, 883 (Bankr. E.D. Pa. 1993) (emphasis
added); see generally In re Food Barn Stores, 107 F.3d 558, 564 (8th Cir. 1997) (courts may
upset the result of a judicial auction only "if there was fraud, unfairness or mistake in the conduct
of the sale ... or ... the price brought at the sale was so grossly inadequate as to shock the
conscience of the court”) (citations omitted; alteration in original).

The standard the court must employ in approving a 363 sale is a business judgment
standard. Comm. of Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063,
1070 (2d Cir. 1983); In re Gulf States Steel, Inc., 285 B.R. 497, 514 (Bankr. N.D. Ala. 2002); In
re Condere Corp., 228 B.R. 615, 630 (Bankr. S.D. Miss. 1998); In re Gulf Coast Oil Corp., Case
Nos. 08-50213, 08-50215, 2009 WL 361741, at *4 (Bankr. S.D. Tex. Feb. 11, 2009). The debtor
must establish that it has sound business reasons for proceeding with the sale. Lionel, 722 F.2d

at 1071.
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It cannot be disputed that the Debtors exercised sound business judgment in selecting
Patriarch as the winning bid. The Debtors conducted a thorough, lengthy auction process
pursuant to the ground rules established by the Court. Paramount among those ground rules
were valuation principles that were designed to provide a mechanism to compare competing bids
and to avoid precisely the type of debate that the Court permitted to occur at the approval hearing.
Those valuation principles, which included the $650,000.00 per-percentage-point equity
valuation and the valuation of Polaroid's art collection, each of which was attacked by the
creditors at the hearing, were determined by the Debtors' sophisticated financial advisors in
consultation with both the Debtors and the creditors' committee. The Debtors' care in making
their choice cannot reasonably be questioned and, indeed, was never questioned during the Sale
Approval Hearing.

Despite the Debtors' efforts, there is no indication that the Court gave the Debtors' choice
any deference, much less the substantial discretion afforded to debtors under the business
judgment rule. Instead, the Court blindly accepted the unsubstantiated and erroneous statements
of certain creditors who presented no evidence and disregarded the evidence submitted by the
Debtors. (Tr. p. 273-76).

In favoring creditors' views over the Debtors' selection and the evidence, the Bankruptcy
Court committed clear error. The Bankruptcy Court appeared to treat this case as if a trustee had
been appointed, even though it remains a proceeding under Chapter 11 in which there is no
trustee. As the court held in After Six, even if a Chapter 11 case may ultimately lead to
liquidation rather than reorganization, the Debtors' choice — if supported by reasoned business
judgment — is still paramount.

[A] liquidating Chapter 11 case is nevertheless first and foremost a
Chapter 11 case. Having neither sought to convert this case to a

-13 -
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Chapter 7 case nor to appoint a trustee, the [creditors' committee]

has relegated its constituency to a position where, under the Code,

its views must be subjected to the deference to the Debtor's wishes.

As we perceive it, the critical issue is whether the Debtor's

request satisfies the [363 standards], and its choice of a successful

bidder does not reflect an abuse of the discretion accorded to it in

making this choice.
After Six, 154 B.R. at 883 (citations omitted). So too here. The Debtors' business judgment is
paramount, and there is no evidence the Debtors abused their discretion.

Instead of addressing whether the Debtors had exercised reasoned business judgment in
their selection of Patriarch as the winning bid, the Court instead turned to the creditors and
inquired whether their selection was reasonable. In closing arguments, Committee counsel
argued as follows:

I asked Mr. Spencer, Your Honor, has he ever seen a case similar
to this where the wishes of the creditors committee whose assets

these are was not respected by the debtors in a sale process like
this. He's not aware of it, Your Honor. We're not aware of it.

(Tr. p. 247-48). After Six is precisely the type of case committee counsel was apparently not
aware of. The court in After Six correctly identified that "the critical issue is whether the
Debtors' ... choice of a successful bidder does not reflect an abuse of the discretion accorded to it
in making this choice.” 1d. at 883. In the end, despite finding "the Committee’s position not only
appropriate but socially responsible,” the court concluded that the debtor had not abused its

discretion and that it "must defer" to the debtors' determination. Id. at 884.8

8 polaroid also valued Patriarch’s intention to "hire back a number, if not all" of the current Polaroid
employees. (Tr. p. 196-97). Counsel for the creditors incorrectly argued that there was no evidence of such an
intention in the record of the hearing. (Tr. p. 245-48). Continued employment of a debtor's employees, as Patriarch
intends here, is a positive factor contributing to the value of a bid, though it was not quantified by Polaroid. See In
re After Six, Inc., 154 B.R. 876, 883 (Bankr. E.D. Pa. 1993).
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C. The Court Erred in Excluding Patriarch from Participation in the Sale
Approval Hearing on the Grounds that Patriarch Had No ''Standing."'

Although Patriarch’s counsel attended the Sale Approval Hearing, the Bankruptcy Court
ruled that Patriarch had no "standing" to speak or question witnesses. (Tr. p. 184-88).° This
ruling is plainly erroneous, as Patriarch attempted to point out at the hearing. As the winning
bidder, whose bid was the subject of the hearing, Patriarch was a party in interest under the
Bankruptcy Code, and therefore was entitled to "appear and be heard on any issue in a case
under this Chapter.” 11 U.S.C. § 1109(b). By the specific language of this section of the Code, a
party in interest is not limited to the debtors, the creditors, the trustees, and the other named
constituencies. See 11 U.S.C. § 102 (3). In In re Summit Corp., 891 F.2d 1, 5 (1st Cir. 1989), a
bidder was found to be a party in interest and was entitled to participate in discovery. The court
found that a limited interpretation of "party in interest” that excluded competitive bidders would
be "contrary to the goal of maximizing the value of the estate and would undermine the process
of disposing of its assets." 1d.; see also In re Amatex Corp., 755 F.2d 1034, 1042 (3d Cir. 1985)
(The definition of a "party in interest” should be liberally construed to permit interested parties in
bankruptcy cases the "absolute right to be heard and to insure their fair representation.™).

By preventing Patriarch from participating in the hearing, the Bankruptcy Court might as
well have conducted the hearing in Patriarch's absence. That is what happened in In re Time
Sales Fin. Corp., 445 F.2d 385 (3d Cir. 1971). There, the winning bidder in a private sale
authorized by the bankruptcy court did not attend the approval hearing on approval of the sale
because the trustee inadvertently failed to send him notice. Id. at 386. During the approval

hearing, a different bidder made a slightly higher offer for the property, and that offer was

% patriarch's CEO, Lynn Tilton, was briefly called as a witness by Polaroid and cross-examined by creditors.
But Patriarch itself was not permitted through counsel to question any witnesses, adduce evidence, make arguments,
or even speak at any length on the record to the Court.
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accepted and ultimately approved by the District Court. Id. On appeal, however, the Third
Circuit reversed. The winning bidder "had a vital interest in attending the hearing personally . . .
not only to protect his bid but if there were a higher bid or bids to meet it or them and if
necessary and he so desired, to top any raise in the bidding." 1d. at 386 (emphasis added). The
"totally unfair exclusion of [the winning bidder] from the hearing on his own bid" could not
stand. Id. at 387; see also Felts v. Bishop (In re Winstead), 33 B.R. 408, 410 (M.D.N.C. 1983)
(citing Time Sales and reversing approval of a new, higher bid made at the approval hearing for
an earlier, winning bid, when the earlier winning bidder did not receive notice of the hearing; the
winning bidder "was a party in interest” and thus was entitled to notice to protect his bid).
Patriarch has standing to prosecute its appeal of the Sale Approval Order despite the
Bankruptcy Court's erroneous finding that it did not have standing to participate in the hearing.
Patriarch is not a mere "failed bidder" seeking the profit it might have made. Instead, it was the
declared winning bidder after the auction, and its bid was the subject of the Polaroid motion to
approve the sale and the Sale Approval Hearing. Even more significant, as explained above,
Patriarch has standing because its appeal seeks to demonstrate that the approval hearing and the
sale to Hilco/Gordon was "tinged by fraud, mistake or unfairness [that] would generally result in
an accepted bid below that which might have been expected in a fair, free market situation."
Harwald, 497 F.2d at 444-45 ("[W]hen an unsuccessful bidder attacks a bankruptcy sale on
equitable grounds related to intrinsic structure of the sale, he brings himself within the zone of

interests which the Bankruptcy Act seeks to protect and regulate.”).*

1o Although Harwald was a Bankruptcy Act case, it has continuing vitality under the Bankruptcy Code.
Candlewood Partners LLC v. Hedstrom Corp. (In re Repurchase Corp.), Case No. 04 C 8000, 2008 WL 4542966, at
*3 (N.D. lll. April 22, 2008) (although Harwald was decided under the Bankruptcy Act, "[t]he same is true today
under the Bankruptcy Code").
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As explained in more detail above, the improper exclusion of Patriarch from participation
in the hearing, the Court's failure to follow its own order on bidding procedures, and the Court's
failure to give appropriate deference to the debtors’ choice of bid, all render the Sale Approval
Order fundamentally unfair. In such circumstances, Patriarch has standing to raise these issues.
See id.; see also (Kabro Assocs., LLC v. Colony Hill Assocs. (In re Colony Hill Assocs.), 111
F.3d 269, 273-74 (2d Cir. 1997); Licensing by Paolo, Inc. v. Sinatra (In re Gucci), 126 F.3d 380,
389 (2d Cir. 1997); Repurchase Corp., 2008 WL 4542966, at *3; The Wine Group v. Diamante
(In re Hat), 310 B.R. 752, 758 (Bankr. E.D. Cal. 2004); Dick's Clothing & Sporting Goods, Inc.
v. Phar-Mor, Inc., 212 B.R. 283, 288-89 (Bankr. N.D. Ohio 1997); McDonnell v. Hotin (In re
Hotin), 63 B.R. 226, 227 (D. Mass. 1986).

D. Patriarch Will Suffer Irreparable Harm in the Absence of a Stay, and the
Debtors and the Public Interest Will Not Be Harmed.

Under section 363(m) of the Bankruptcy Code, Patriarch's appeal may be mooted if a stay
is not granted and if Polaroid and Hilco/Gordon close the transaction. See, e.g., In re Reagan,
2009 WL 805144, at *4 (8" Cir. B.A.P. Mar. 20, 2009). In contrast, granting a stay will benefit
the estate and the public interest. A stay will protect the estate's interest, and the public interest,
in ensuring that Polaroid receives the highest and best bid for its property. A stay will not
occasion significant delay because Patriarch intends to seek an accelerated schedule for the
disposition of its appeal.

1VV. Conclusion

For these reasons, Lithograph Legends, LLC respectfully requests that the Court stay the
April 17,2009 "Order Authorizing: (1) Sale of Certain of the Debtors' Assets, Free and Clear of

Liens, Claims, Encumbrances, and Interests; and (11) the Granting of Related Relief" until final
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determination of Patriarch's appeal from that Order, or alternatively until Patriarch has an

opportunity to seek a stay in the District Court.

Dated: April 20, 2009.
/el Robert T. Kugler
Robert T. Kugler (#194116)
Adam D. Maier (#0386870)
Leonard, Street and Deinard
150 South Fifth Street, Suite 2300
Minneapolis, MN 55402
Phone: 612-335-1412
Fax: 612-335-1657
E-mail: adam.maier@Ileonard.com

Gregory M. Gordon (TX 08435300)
James P. Karen (TX 11098700)
JONES DAY

2727 N. Harwood

Dallas, TX 75201

Telephone: (214) 220-3939
Facsimile: (214) 969-5100
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA
In re: Court File Nos.:
Polaroid Corporation et al., 08-46617 (GFK)
Debtors.

(includes:

Polaroid Holding Company; 08-46621 (GFK)
Polaroid Consumer Electronics, LLC; 08-46620 (GFK)
Polaroid Capital, LLC; 08-46623 (GFK)
Polaroid Latin America I Corporation; 08-46624 (GFK)
Polaroid Asia Pacific LLC; 08-46625 (GFK)
Polaroid International Holding LLC; 08-46626 (GFK)
Polaroid New Bedford Real Estate, LLC, 08-46627 (GFK)
Polaroid Norwood Real Estate, LLC; and 08-46628 (GFK)
Polaroid Waltham Real Estate, LLC) 08-46629 (GFK)

Chapter 11 Cases
Judge Gregory F. Kishel

Jointly Administered Under
Case No. 08-46617

AFFIDAVIT IN SUPPORT OF
EMERGENCY MOTION FOR A STAY PENDING APPEAL

I, Adam Maier, counsel for Lithograph Legends, LLC’s ("Patriarch"),' submit this
affidavit in support of Patriarch’s Emergency Motion for a Stay Pending Appeal ("Emergency
Motion™). Iverify that the facts set forth herein are true to the best of my personal knowledge
and belief.

A, Nature of the Emergency

On Friday, April 17, 2009, this Court entered an order authorizing the immediate sale by

the Debtors of the assets of Polaroid to PLR Holdings, LLC ("Hilco/Gordon"y* (April 17, 2009

! Lithograph Legends, LLC is the party bringing the affiliated motion, but for convenience it is referred to
in this affidavit as "Patriarch" because it is an affiliate of Patriarch Partners, L.P.

2 PLR Holdings, LLC was the losing bidder at the auction, but for convenience it is referred to in this
affidavit as "Hilco/Gordon" because it is an affiliate of Hilco/Gordon Brothers.
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Order Authorizing: (I) Sale of Certain of the Debtors' Assets, Free and Clear of Liens, Claims,
Encumbrances, and Interests; and (II) the Granting of Related Relief (the "Sale Approval
Order™)). Patriarch is filing a Notice of Appeal of the Sale Approval Order and its Emergency
Motion. Patriarch's appeal may be rendered moot if the Debtors and Hilco/Gordon close the
transaction.” To maintain the status quo ante, and thus to prevent irreparable harm to both
Patriarch and the bankrupt estate, it is imperative that this Court stay the Sale Approval Order
until disposition of Patriarch's appeal or, in the alternative, for sufficient period to permit the
United States District Court for the District of Minnesota to address a further stay pending
determination of the appeal, as requested by Patriarch’s Emergency Motion.

On Thursday, April 16, 2009, I attended the auction for the sale under section 363 of
assets of the Debtors. Patriarch won the auction against the last bid of the only remaining
competitor, Hilco/Gordon, who refused to bid further. The Debtors valued Patriarch’s winning
bid under the Court-ordered rules at $86.4 million (net to the estate). The Debtors accepted
Patriarch's bid as the highest and best offer, and moved the Court to approve the sale to Patriarch.

Later that afternoon, however, during the approval hearing on the Debtors’ motion (the

"Sale Approval Hearing™), the Court denied approval of the sale to Patriarch. Instead, the Court

approved a sale to Hilco/Gordon based on its last bid — a bid that the Debtors valued at

$488,000 less than the final Patriarch bid that won the auction. Patriarch believes and intends to
argue on appeal that: (a) the Court’s approval of Hilco/Gordon’s final bid did not comport with
the standard set forth in its own prior Order for valuing proposed equity interests included in bids;
(b) the Court denied Patriarch the opportunity to respond to the change by explaining or

improving its bid under the new standard; and (c) the Court refused to acknowledge Patriarch’s

3 Under section 363(m) of the Bankruptcy Code, the reversal or modification on appeal of a sale approval
order does not affect the validity of the sale to an entity that purchased in “good faith.”

-2
C:\Documents and Settings\JP008853\Desktop\Patriarch. PolarcidvAffidavit -Emergency Motion.doe



standing to speak at the Sales Approval Hearing regarding Patriarch's own bid. Patriarch was
unable to refute erroneous claims made at the hearing about the value of the Patriarch proposal
and was unable to make an improved offer.

B. Attempts to Contact Opposing Counsel Regarding the Motion

I, or other counsel for Patriarch, have made every practicable effort to notify opposing
counsel of the anticipated filing of this Emergency Motion so that counsel will have enough time
to respond to it. Following are specific actions denoting when and how opposing counsel was
notified:

1. On April 18, 2009, Gregory Gordon left voicemail messages for Daryle
Uphoff, George Singer, and James Lodoen, counsel for the Debtors, indicating that Patriarch
intended to appeal and requesting that the Debtors postpone the closing to allow Patriarch time to
file its appeal and seek a stay from the Court.

2. On April 18, 2009 at 3:17 pm, Robert Kugler placed calls and sent an email to
Robert Raschke and Michael Ridgeway of the U.S. Trustee's office requesting to confer over the
weekend or on Monday, April 20, 2009 regarding Patriarch, intending to inform them of the
appeal. Neither Mr. Raschke nor Mr. Ridgeway have yet responded.

3. On April 19, 2009, Mr. Gordon spoke to Mr. Uphoff requesting that the
Debtors’ counsel inform Douglas Kelley (the court appointed receiver of the Petters assets,
including Polaroid), of the appeal and requesting that Mr. Kelley contact Mr. Gordon to discuss
the appeal. Mr. Uphoff agreed to contact Mr. Kelley and to request that he contact Mr. Gordon.

4. On April 19, 2009 at 9:59 pm, I sent an email to various creditors’ counsel
stating that Patriarch would be filing an emergency motion first thing the following morning and,
directing them to contact Mr. Gordon or Mr. Kugler if that information raised any issues that

they would like to discuss.
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Dated: April 20, 2009 Z ﬂ

Adam D. Maier (#386870)

¥ CALLIE M. SANFORD
BF2 MOTARY PUBLIC-MIMMESOTA
¥y Commission Expiras Jn. 31, 2010
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UNITED STATESBANKRUPTCY COURT
DISTRICT OF MINNESOTA

In re: Court File Nos.:
Polaroid Corporation et al., 08-46617 (GFK)
Debtors.

(includes:

Polaroid Holding Company; 08-46621 (GFK)
Polaroid Consumer Electronics, LLC; 08-46620 (GFK)
Polaroid Capital, LLC; 08-46623 (GFK)
Polaroid Latin America I Corporation; 08-46624 (GFK)
Polaroid Asia Pacific LLC; 08-46625 (GFK)
Polaroid International Holding LLC; 08-46626 (GFK)
Polaroid New Bedford Real Estate, LLC; 08-46627 (GFK)
Polaroid Norwood Real Estate, LLC; and 08-46628 (GFK)
Polaroid Waltham Real Estate, LLC) 08-46629 (GFK)

Chapter 11 Cases
Judge Gregory F. Kishel

Jointly Administered Under
Case No. 08-46617

CERTIFICATE OF SERVICE

6011150v1

I, Callie Sanford, declare, under penalty of perjury, that on April 20, 2009, I filed:
EMERGENCY MOTION FOR A STAY PENDING APPEAL;

MEMORANDUM OF LAW IN SUPPORT OF EMERGENCY MOTION
FOR A STAY PENDING APPEAL;

AFFIDAVIT IN SUPPORT OF EMERGENCY MOTION
FOR A STAY PENDING APPEAL; AND

[PROPOSED] ORDER ON PATRIARCH'SEMERGENCY MOTION
FOR A STAY PENDING APPEAL



with the Clerk of Bankruptcy Court through ECF, and that ECF will send an e-notice of
electronic filing to the following:

Robert J. Brown; Lexbankruptcy @ wyattfirm.com
Covington & Burling LLP; jmcneil@cov.com
Larry B. Ricke; rickel@srsg.net

Danidl C. Beck; dbeck @winthrop.com

Michael Rosow; mrosow @winthrop.com

Thomas Lallier; tlallier@foleymansfield.com
Kenneth Corey-Edstr om; kcoreyedstrom @larkinhoffman.com
Richard C. Salmen; rsalmen @felhaber.com

John P. Dillman; houston_bankruptcy @publicans.com
James A. L odoen; jlodoen @lindquist.com
Terrence J. Fleming; tfleming @lindquist.com

K&L GatesLLP; mackenzie.shea@klgates.com
Jennifer V. Doran; jdoran@haslaw.com

David Tabibian; David.Tabibian @pillsburylaw.com
David E. Runck; david.runck@fmjlaw.com
Michael F. Doty; mdoty @faegre.com

Theresa H. Dykoshack; tdykoschak @faegre.com
Rachdl C. Strickland; rstrickland @ willkie.com
Michael S. Dove; mdove @gislason.com

GeorgeH. Singer; gsinger@lindquist.com

James M. Jorrisen; jjorissen @losgs.com

Bryan Krakauer; bkrakauer @sidley.com

Brian F. Leonard; bleonard @losgs.com

Brown & Connery LLP; dludman@brownconnery.com
David A. Orenstein; dorenstein @parlaw.com
Michael E. Ridgway; mike.ridgway @usdoj.gov
Alan L. Kildow; alan.kildow @dlapiper.com
Michael D. Gordon; mgordon@briggs.com
Michael B. Willey; Agbankcal @ag.tn.gov

William E. Winfield; wwinfield @nchc.com

Robert S. Prince; rprince @kmclaw.com

I further certify that I caused a copy of the foregoing documents and Notice of Electronic Filing
to be mailed by First Class Mail, postage prepaid, to the following:

Chad Cooley Martin Croyle

WCD Property LLC Croyle & Associates PC
60 Columbus Circle 220 Broadway

18th Floor Suite 204

New York, NY 10023 Lynnfield, MA 01940
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Houlihan L okey Howard

& Zukin Capital, Inc.
225 South Sixth Street, Suite 4950
Minneapolis, MN 55402

E.J. Harris
Marketstar Corporation
2475 Washington Blvd
Ogden, UT 84401

IKON Financial Services
BKY Administration

c/o Christine Etheridge
1738 Bass Road

P.O. Box 13708

Macon, GA 31208-3708

Iron Mountain Information
Management, Inc.

c/o Frank F. McGinn, Esq.
Bartlett Hackett Feinberg P.C.
155 Federal Street, 9th Floor
Boston, MA 02110

Merchandising Technologies, Inc.

c/o Ball Janik LLP
101 SW Main Street, Suite 1100
Portland, OR 97204

Masatoshi M aeda

OS Electronics Company, Ltd
3-16-8 Sotokanda
Chiyoda-ku 1010021

Tokyo, Japan

Ray Mai

Proview Technology (Shenzhen) Company

North Block 23# Shatoukok
Free Trade Zone

Shenzhen 518081

China

Dated: April 20, 2009
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Kely Mundorff

Thule Organization Solutions, Inc.
6303 Dry Creek Parkway
Longmont, CO 80503

Danid Phipps

Axis Design

106 West Bagdad Avenue
Round Rock, TX 78664

Sotheby's, Inc.
1334 York Avenue
New York, NY 10021

TW Telecom Inc

c/o Linda Boyle

10475 Park Meadows Drive
Suite 400

Littleton, CO 80124

Junichi Umehara

Alps Electric Company, Ltd
1-7 Yukigaya Otsukamachi
Ota-Ku 145-8501

Tokyo, Japan

Faegre & Benson LLP

90 South Seventh Street

2200 Wells Fargo Center
Minneapolis, MN 55402-3901

Paul, Hastings, Janofsky & Walker LLP

191 North Wacker Drive, 30th Floor
Chicago, IL 60606

/e/ Callie M. Sanford
Callie M. Sanford




UNITED STATESBANKRUPTCY COURT
DISTRICT OF MINNESOTA

In re: Court File Nos.:
Polaroid Corporation et al., 08-46617 (GFK)
Debtors.

(includes:

Polaroid Holding Company; 08-46621 (GFK)
Polaroid Consumer Electronics, LLC; 08-46620 (GFK)
Polaroid Capital, LLC; 08-46623 (GFK)
Polaroid Latin America I Corporation; 08-46624 (GFK)
Polaroid Asia Pacific LLC; 08-46625 (GFK)
Polaroid International Holding LLC; 08-46626 (GFK)
Polaroid New Bedford Real Estate, LLC; 08-46627 (GFK)
Polaroid Norwood Real Estate, LLC; and 08-46628 (GFK)
Polaroid Waltham Real Estate, LLC) 08-46629 (GFK)

Chapter 11 Cases
Judge Gregory F. Kishel

Jointly Administered Under
Case No. 08-46617

ORDER ON PATRIARCH’S
EMERGENCY MOTION FOR A STAY PENDING APPEAL

On this day of , 2009, the Court heard Lithograph Legends,

LLC’s (Patriarch’s) motion for an emergency order staying this Court's April 17, 2009 Order
Authorizing: (I) Sale of Certain of the Debtors' Assets, Free and Clear of Liens, Claims,
Encumbrances, and Interests; and (II) the Granting of Related Relief, based on Patriarch’s
Memorandum of Law in Support of Emergency Motion for a Stay Pending Appeal, filed April
20, 2009.

IT IS HEREBY ORDERED that Patriarch’s motion is GRANTED.

HONORABLE GREGORY F. KISHEL
UNITED STATES BANKRUPTCY JUDGE
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