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TO:  The debtors and other entities specified in Local Rule 9013-3
1. Ritchie Capital Structure Arbitrage Trading, Ltd., Yorkville Investment I, L.L.C.,
Rhone Holdings Il. Ltd., and Ritchie Special Credit Investments, Ltd. move the Court for the

relief requested below and give notice of hearing.



2. The Court will hold a hearing on this motion at 9:30 a.m. on July 15, 2009, before
the Honorable Gregory F. Kishel in Courtroom 2A, U.S. Courthouse, 316 North Robert Street,
St. Paul, Minnesota 55101.

3. Any response to this motion must be filed and served by delivery not later than
July 10, 2009, which is three days before the time set for the hearing (excluding Saturdays,
Sundays, and holidays), or filed and served by mail not later than July 6, 2009, which is seven
days before the time set for the hearing (excluding Saturdays, Sundays, and holidays). UNLESS
A RESPONSE OPPOSING THE MOTION IS TIMELY FILED, THE COURT MAY GRANT
THE MOTION WITHOUT A HEARING.

4. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. 8§ 157 and
1334, Fed. R. Bankr. P. 5005 and Local Rule 1070-1. This proceeding is a core proceeding. The
petition commencing this Chapter 11 case was filed on October 11, 2008. The case is now
pending in this Court.

5. This Motion arises under 11 U.S.C. 88 1004(b)(1) and 702. This Motion is filed
under Fed. R. Bankr. P. 9014 and Local Rule 9013-3. Movants request relief with respect to
resolution of the disputed election for Trustee of Petters Group Worldwide, LLC., including that
the Court reject the conclusions of the United States Trustee’s Report of Disputed Election in the
Case of Petters Group Worldwide, LLC., filed May 20, 2009 under jointly administered Case
Number 08-45257, and that the Court appoint Mr. Timothy D. Moratzka as Trustee for Petters
Group Worldwide, LLC.

Wherefore, Ritchie Capital Structure Arbitrage Trading, Ltd., Yorkville Investment I,
L.L.C., Rhone Holdings Il., Ltd., and Ritchie Special Credit Investments, Ltd. move the Court

for resolution of the disputed election for Trustee of Petters Group Worldwide, LLC., including a



rejection of the conclusions of the United States Trustee’s Report of Disputed Election in the
Case of Petters Group Worldwide, LLC., and the appointment of Mr. Timothy D. Moratzka as
Trustee for Petters Group Worldwide, LLC., and such other relief as may be just and equitable.
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VERIFICATION

1, Kenneth Rosenblum, Associate General Counsel for the moving party named in the foregoing
Notice of Hearing and Motion, declare under penalty of perjury that I have personal knowledge
of the factual averments set forth in the above Motion and that the foregoing is true and correci

according to the best of my knowledge, information and belief. L/
Executed on: June 1, 2009 / _'

" Kenneth Rosenblum
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Ritchie Special Credit Investments, Ltd., Rhone Holdings Il. Ltd., Yorkville Investments
I, L.L.C., Ritchie Capital Structure Arbitrage Trading, Ltd., and Ritchie Capital Management,
L.L.C. (together, “Ritchie”) respectfully submit this memorandum in support of its motion for
resolution of a disputed election respecting the Trustee in the case of Petters Group Worldwide,
LLC (“PGW").

Rithcie’s motion arises out of the creditors meeting called by the United States Trustee
(“UST?”) at the request of Ritchie, seeking the election of a Trustee for PGW. The creditors
meeting occurred on April 22, 2009. Ritchie believes sufficient votes were cast at that meeting
to satisfy the requirements of 11 U.S.C. 88 1004(b)(1) and 702(a)(b)(c) to elect Mr. Timothy
Moratzka Trustee in the PGW case. In particular, Ritchie contends that creditors holding more
than 20% of qualified claims appeared at such meeting, and that the qualified creditors present
unanimously voted for Moratzka as Trustee. On May 20, 2009, the UST filed an Election
Report, which stated its view that neither the 20% quorum threshold nor the majority vote
requirements were satisfied for Mr. Moratzka’s election, and thus that Mr. Douglas Kelly
remains as Trustee in the PGW case. Ritchie brings this motion for the Court to determine this
disputed election.

The main issue before this Court is whether or not the votes of creditors of Petters
Company, Inc. (the “PCI Creditors™) who have no contractual rights against PGW and whose
proofs of claim against PGW are actively disputed, should be counted in connection with the
PGW Trustee election. If they are not counted, which Ritchie believes the Bankruptcy Code
requires, then Moratzka has been elected as the Trustee in the PGW case, and the Court should

so confirm.



FACTUAL BACKGROUND

On October 11, 2008, Kelley commenced Chapter 11 proceedings on behalf of PCI.
(Docket No. 1.) On that same date, Kelley initiated separate bankruptcy proceedings on behalf
of PGW. (Case No. 08-45258, Docket No. 1.) Eleven days later, the Court granted Kelley’s
request to jointly administer the PCIl and PGW proceedings. (Docket No. 21.) On December 2,
2008, the UST moved for appointment of a Chapter 11 Trustee for PGW and PCI, while Ritchie
submitted a separate motion requesting that the Court appoint different Trustees for the two
entities. (Docket No. 80; Docket No. 79.) The UST appointed Kelley as Trustee for both PGW
and PCI on December 24, 2008. (Docket No. 114.) Ritchie filed an opposition to that
appointment, and on December 29, 2008 also requested an election of a disinterested trustee for
PGW. (Docket No. 115.) On February 26, 2009, this Court ruled against Ritchie’s opposition to
the appointment of a single trustee for both PCI and PGW, and the Court’s ruling in that regard
is presently on appeal.

In response to Ritchie’s request for a Trustee election, the UST scheduled a meeting of
creditors for April 22, 2009. The following six creditors attended and participated in the
Election: Ritchie, Insight Partners LP (“Insight”), True North Funding (“True North”),
Lancelot®, Interlachen Harriet Investments, Ltd. (“Interlachen™), and Palm Beach Finance
Partners, LP and Palm Beach Finance Partners 11, LP (together, “Palm Beach”). (United States
Trustee’s Report of Disputed Election, Docket No. 218, at pp. 3-4.) Ritchie and Insight are the
only parties with contract claims against PGW and are the only parties of the six reflected on the

Schedules filed by the Trustee in the PGW case. Ritchie’s claims arise from a series of

! «Lancelot” refers to Ronald R. Peterson as chapter 7 trustee for the following estates: Lancelot
Investors Fund, LP; Lancelot Investors Fund |1, LP; Colossus Capital Fund, Ltd.; Colossus
Capital Fund, LP; Lancelot Investors Fund, Ltd.; and RWB Services, LLC.



promissory notes executed by PGW in February and May 2008.% Copies of the notes are on file
with the Court, attached to Ritchie’s proofs of claim. Insight’s claims relate to services rendered
in the normal course of business, and Insight also filed a proof of claim in these proceedings.
(Claim No. 11-1.) Insight’s claim against PGW is for $667,000, and no one opposed or objected
to Insight’s right to vote that claim at the Trustee Election. True North, Interlachen, Lancelot
and Palm Beach are all creditors of PCI (“PCI Creditors”), who asserted, or stated an intent to
assert, tort claims against PGW, all of which are vigorously disputed by Ritchie. Lancelot filed
its proofs of claim the evening before the election, which Ritchie found out about the morning of
the Election and thus had time to file only a short objection prior to the Election. Palm Beach
filed its proofs of claim mere minutes before the election began, which prevented Ritchie from
filing a formal objection to its claims. True North has filed a proof of claim only against PCI,
and Interlachen has not filed any proof of claim. Ritchie orally objected to all of the PCI
Creditor claims on the record, and has now filed formal objections to the claims of both Lancelot
and Palm Beach. At the election, the parties voted as follows: Ritchie and Insight voted for
Moratzka; the four PCI Creditors voted to not to hold an election, or in the alternative to
maintain Kelley as Trustee.

Following the PGW creditors meeting, on May 20, 2009, the UST issued its Election
Report and concluded that the Election is disputed. (Docket No. 218 at p. 14.) The UST
included the claims of Lancelot, Palm Beach and Insight in determining the outcome of the
election, and excluded the claims of Ritchie, True North and Interlachen. (1d. at pp. 10-12.) The
UST also concluded that the voting quorum needed for a trustee election had not been met. (Id.

at 14.). Ritchie contests the UST’s conclusions in the Election Report as legally incorrect.

2 0n April 21, 2009, Ritchie filed four proof of claims against PGW, totaling $209,400,314.20.



ARGUMENT
Section 1104(b)(1) of the Bankruptcy Code provides that a request for election of a
Chapter 11 Trustee “shall be conducted in the manner provided in sections (a), (b) and (c) of
Section 702 of this title.” 11 U.S.C. § 1104(b)(1). Section 702(a) states that a “creditor may
vote” in a Trustee election “only if such creditor —
(1) holds an allowable, undisputed, fixed, liquidated, unsecured claim . . .

(2) does not have an interest materially adverse . . . to the interests of creditors
entitled to such a distribution; and

(3) is not an insider.”

11 U.S.C. § 702(a). A candidate for Trustee is elected “if creditors holding at least 20% in
amount of the claims specified in subsection (a)(1) of this section vote,” and the candidate
receives a majority of such votes. 11 U.S.C. § 702(c).

As explained below, once the votes of Lancelot and Palm Beach are properly set aside
because they fail the requirements of Section 702(a), Moratzka becomes the winner of the
election because the 20% quorum and majority vote requirements in Section 702(c) are satisfied.
This result obtains even if Ritchie’s vote is disallowed, because in that event the required quorum
of eligible voters likewise was present, and Moratzka was unanimously elected.

l. The PCI Creditors Were Not Qualified To Vote Because Their Claims Are
Disputed, And They Have Interests Materially Adverse To PGW Creditors.

The PCI Creditor claims should not be counted for purposes of the Election. Their claims
are not “undisputed” as required by Section 702(a)(1), nor are they free from holding an adverse
interest, as required by Section 702(a)(2).

A. The PCI Creditors’ Claims Are Disputed.
Lancelot filed its proofs of claim the afternoon prior to the Trustee election, and Palm

Beach filed its proofs of claim minutes before the election meeting began, and neither claim was



included on PGW’s bankruptcy schedules. The late filing of those proofs prevented Ritchie from
lodging a full, formal objection to the subject claims. Ritchie did, however, orally object to those
claims at the election meeting. Ritchie has now filed formal objections to those claims as well.
Under these circumstances, Ritchie’s objections to Lancelot’s and Palm Beach’s claims are
proper and timely. See, e.g., In re Sforza, 174 B.R. 656, 658 (Bankr. D. Mass. 1994) (“a clearly
expressed objection, stating the grounds therefore, satisfies the requirement of § 702, even if no
written objection to the claim has been filed at that time. This rule comports with the
requirement of due process. If, as here, a proof of claim is filed just minutes before the § 341(a)
meeting, the debtor should not be required to attempt to comply with formalities in objecting to
that claim for purposes related to the meeting™).® Indeed, the Court should look askance at such
claims, which were filed for patently tactical reasons, and certainly should not deem them
undisputed simply because Ritchie did not file a full formal objection in the few short hours (or
minutes, in the case of Palm Beach) between the filing and the Trustee election meeting.

Ritchie strenuously disputes Lancelot’s and Palm Beach’s eleventh-hour claims. As
revealed in their proofs of claim, those parties are contract creditors of PCI, but not PGW. The
only claims asserted against PGW are tort claims — civil conspiracy and fraud — which they
leveled in blanket fashion against all of the debtors in these jointly-administered cases (including
PGW). Those claims are wholly conclusory. Neither Lancelot nor Palm Beach articulates what

the fraud or conspiracy entailed, and offers absolutely no facts, specifics, or any other basis to

® Interlachen never filed a proof of claim, and True North filed a proof of claim against PCI, but
not PGW. Accordingly, neither party has asserted a claim entitling it to vote at the election. If
they did file a proper proof of claim, Ritchie would dispute those claims for the same reasons it
has disputed the claims of Lancelot and Palm Beach, and those parties would have the same
materially adverse interests as Lancelot and Palm Beach, and thus Interlachen and True North
would be disqualified from voting for the same reasons described herein with respect to Lancelot
and Palm Beach.



demonstrate that PGW had a role in any fraud or conspiracy that provides either party with a
valid and enforceable claim against PGW. Ritchie contends that PGW did not engage in any
fraud or conspiracy that would provide Lancelot or Palm Beach with an allowable claim against
PGW, and it blinks reality to characterize these claims as anything but disputed and ineligible to
vote under 11 U.S.C. § §1104(b)(1) and 702(a). As holders of disputed claims, Lancelot and
Palm Beach are not eligible to vote for a PGW Trustee and their claims do not count for purposes
of determining whether a 20% quorum of claims was present and seeking election of a Trustee at
the PGW creditors meeting.

B. The PCI Creditors Hold Materially Adverse Interests.

The determination of whether a creditor holds a “materially adverse interest” is
made on a case-by-case basis, after considering factors including the nature, size and degree of
the adverse interest. 2 Nancy C. Dreher & Joan N. Feeney, Bankruptcy Law Manual § 10:11, at
10-27 to 10-28 (5" ed. 2008). These factors strongly indicate that Lancelot and Palm Beach
possess materially adverse interests, and should be disqualified from voting.

Lancelot’s and Palm Beach’s adverse interests lie in their efforts as contract creditors of
PCI to remove assets from the estate of PGW through tort claims, no doubt because PCI has no
appreciable assets. Lancelot and Palm Beach are therefore attempting to satisfy their claims
against PCI by invading the estate of another debtor, which imbues them with a materially
adverse interest to the true creditors of PGW. The size of that adverse interest is considerable —
Palm Beach values its claim at over $1 billion, and Lancelot values its claim at $3.5 billion,
figures several multiples above the total assets in the PGW estate.

Further, and separately, the fact that the Unsecured Creditors Committee (“UCC”), which

is comprised entirely of PCI creditors, objected only to Ritchie’s claims and not to Lancelot’s or



Palm Beach’s claims reveals the rank bias of the UCC. The UCC is composed entirely of
creditors who lent funds to PCI and its subsidiaries and had no contractual claims against PGW.
An official committee genuinely adhering to its fiduciary interests to the PGW estate would not
conceivably have failed to object to the claims of the PCI creditors against PGW. Indeed, this
bias is starkly evident in the objection the UCC filed to Ritchie’s claim, in which it stated that
“InJow that Polaroid and PCE’s assets have been sold, a primary goal of the PGW and PCI
creditors is to share equally in the distribution of the Polaroid and PCE sale proceeds on a pro
rata basis.” Objection by Creditors Committee, Docket No. 206, at p. 5 (emphasis added).) This
ignores that the “primary goal” of PGW creditors is precisely the opposite of what the UCC
asserts (while supposedly acting as a PGW fiduciary); namely, PGW creditors aim to preserve
the assets of the PGW estate, and in particular the proceeds of the Polaroid sale, for the benefit of
the true creditors of PGW. A review of the UCC objection thus illustrates, and indeed confirms,
the point that the PCI creditors have a materially adverse interest to PGW.

I1. Once The Claims Of Lancelot And Palm Beach Are Excluded, Moratzka
Becomes The Winner Of The Trustee Election.

As the UST explained in the Report, determining the results of the election entails several
steps: (1) ascertaining the total amount of unsecured, non-priority claims against PGW; (2)
subtracting from that amount all claims that are ineligible for voting purposes under Section
702(a), i.e. claims that are, among other things, contingent, unliquidated or disputed; (3)
determining if the requisite 20% quorum of eligible claims cast a vote and whether any Trustee
candidate received a majority vote. Pursuant to that process, Moraztka was elected PGW Trustee

at the April 22, 2009 election hearing, regardless of whether Ritchie’s vote is counted.



The PGW claims register reveals that, at the time of the election, the total value of all
non-secured, non-priority proofs of claim filed against PGW equaled $4,466,284,050.* Added to
that sum are the claims listed on PGW'’s schedules that were not characterized as contingent,
unliquidated or disputed, which equals $519,737.95. The total of those sums is $4,466,803,788.

The next step is to subtract from that number the amounts of the proofs of claim not
proper under Section 702(a). One set of such claims are those that are contingent or
unliquidated, which includes those of Sun Minnesota Foreign Holdings, LLC and Sun Minnesota
Holding, LLC (together, “Sun”). The Sun claims are based upon a purported guaranty by PGW
of certain promissory notes issued by Petters Aviation, LLC (“Petters Aviation”), a separate
entity owned by Thomas Petters that owns Sun County Airlines (“Sun Country”). (Claims 21-1
and 22-1.) “[G]uaranties, by their very nature, are conditional promises to pay because
guarantors promise to pay only on the condition that the principal debtor fails to pay . . . and do
not involve a sum certain because the amount of the guarantor’s liability cannot be determined
solely from the instrument itself without reference to an outside source.” Max Arnold & Sons,
LLC v. W.L. Hailey & Co., Inc., 452 F.3d 494, 499 (6™ Cir. 2006). Therefore, the existence and
extent of PGW’s obligation will not be known until it is determined whether, and to what extent,
Petters Aviation and Sun Country satisfy the underlying obligation.” Accordingly, the Sun
claims are both contingent and unliquidated, and not eligible to be voted. 11 U.S.C. § 702(a).
The Sun claims total $26,831,698 (Claims 21-1 and 22-1), which reduces the eligible claims to

$4,439,972,090. Also ineligible are disputed claims. 11 U.S.C. 8 702(a). Removing the

* That figure does not include the claims of Interlachen or True North, because they were not
asserted against PGW at the time of the election. Also excluded is the claim of Neal Gerber &
Eisenberg, L.P. (“Neal Gerber”), which was not filed until May 14, 2009. Moreover, the Neal
Gerber claim is only for $43,467, and would have no effect on the results even if included.

® Petters Aviation and Sun Country are also in bankruptcy, and thus that determination will not



disputed claims of Lancelot (which total $3,141,060,012) and Palm Beach (which total
$1,088,312,353) leaves $210,599,725 in eligible claims.

The required quorum under Section 702(c) is 20%, and 20% of the $210,599,725 in
eligible claims is $47,486,290. Ritchie’s claims total $209,400,314, which alone far surpasses
the minimum for a quorum. All of the eligible votes actually cast (those of Ritchie and Insight)
were for Moratzka. Accordingly, Moratzka is elected as the new PGW Trustee.

That result does not change if Ritchie’s claims are also excluded from the vote.®
Subtracting Ritchie’s $209,400,314 claims from the $210,599,725 in eligible claims leaves
$1,199,411. The required quorum is 20% of that amount, which is $239,882. Insight’s claim is
for $677,000, and thus constitutes a quorum. Insight voted for Moratzka, making Moratzka the

elected Trustee. See In re Poage, 92 B.R. at 659 (election of Trustee pursuant to Section 702

be made until that bankruptcy process is completed.

® Ritchie believes that it claims should not be disregarded. The UCC filed the only objection to
Ritchie’s claim. It appears that objection is not properly before the court for failure to comply
with Local Rules 3007 and 9013, and should not be considered. Also, as explained above, the
UCC is comprised of PCI creditors, none of which have a contract claim against PGW. The
UCC wants to keep Kelley as Trustee for PGW, as well as for PCI, which furthers its aim of
accessing PGW assets for PCI creditors. Tellingly, the UCC did not object to the claims of
Lancelot or Palm Beach, even though there are powerful grounds to object to those claims. The
UCC is thus strongly biased against Ritchie, and its objection should be disregarded. See In re
Poage, 92 B.R. at 665 (objection to proof of claim may not be brought for improper purpose).
Furthermore, Ritchie’s claims against PGW are valid. The fact that PCI received the funds
loaned by Ritchie in no way impacts Ritchie’s status as a PGW creditor. In In re Luis Elec.
Contracting Corp., 149 B.R. 751 (Bankr. E.D.N.Y. 1992), the Trustee argued that the debtor had
no liability because a supplier, not the debtor, received the loan proceeds. The court rejected the
argument, explaining that “[a] loan is no less a loan if it is remitted to a third party at the
borrower’s direction and on the borrower’s behalf.” Id. at 759. It is not disputed that Ritchie
wired funds to an account specified by PGW and that PGW is an obligor of the Ritchie loans.
Ritchie also has no material adverse interest, because its secured claims are not in the assets of
PGW, but in the assets of Polaroid and certain related entities. And, to the extent that a claim
against Polaroid assets is a basis to disqualify Ritchie’s claims, then Lancelot, which also asserts
a direct and indirect secured or factor claim against Polaroid assets, must be disqualified on the
same basis.



proper even if only one creditor voted, assuming such creditor holds 20% of the claims eligible
to vote).

In sum, Moratzka was properly elected pursuant to the proceedings on April 22, 2009,
whether or not Ritchie’s claims are deemed eligible for the vote.

CONCLUSION

For the reasons stated herein, Ritchie respectfully requests that the Court reject the
conclusions of the UST Report, and confirm the election of Timothy Moratzka as Trustee for
PGW.

LEONARD, O’BRIEN, SPENCER, GALE &
SAYRE, LTD.

Dated: June 1, 2009 By /el James M. Jorissen
James M. Jorissen, #262833
100 South Fifth Street, Suite 2500
Minneapolis, Minnesota 55402-1234
(612) 332-1030

Bryan Krakauer
Thomas K. Cauley, Jr.
Brian A. McAleenan
SIDLEY AUSTIN LLP
One South Dearborn
Chicago, Illinois 60603
(312) 853-7000

COUNSEL FOR RITCHIE CAPITAL
MANAGEMENT, L.L.C., RITCHIE
SPECIAL CREDIT INVESTMENTS,
RHONE HOLDINGS II. LTD.,
YORKVILLE INVESTMENT I, LLC, AND
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Jointly Administered under

Inre: Case No. 08-45257
Petters Company, Inc., et al., Court Files Nos:
Debtors.
(includes:
Petters Group Worldwide, LLC 08-45258 (GFK)
PC Funding, LLC; 08-45326 (GFK)
Thousand Lakes, LLC; 08-45327 (GFK)
SPF Funding, LLC; 08-45328 (GFK)
PL Ltd., Inc.; 08-45329 (GFK)
Edge One, LLC; 08-45330 (GFK)
MGC Finance, Inc., LLC; and 08-45331 (GFK)
PAC Funding, LLC) 08-45371 (GFK)
Chapter 11 Cases

Judge Gregory F. Kishel

ORDER RESOLVING DISPUTED ELECTION FOR TRUSTEE
OF PETTERS GROUP WORLDWIDE, LLC.

Based upon the argument of counsel, pleadings, files, and the record in this matter, IT IS
HEREBY ORDERED THAT:

1. The Court rejects the conclusions of the United States Trustee’s Report of
Disputed Election in the Case of Petters Group Worldwide, LLC., filed May 20, 2009 under
jointly administered Case Number 08-45257.

2. The Court appoints Mr. Timothy D. Moratzka as Trustee for Petters Group
Worldwide, LLC.

Dated this day of , 2009. BY THE COURT:

The Honorable Gregory F. Kishel
Judge of District Court
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UNSWORN CERTIFICATE OF SERVICE

I hereby certify that on June 1, 2009, | caused the following documents:

Notice of Hearing and Motion and Motion of Ritchie Capital Structure Arbitrage Trading,
Ltd., Yorkville Investment I, L.L.C., Rhone Holdings Il., Ltd., and Ritchie Special Credit
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