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STATEMENT OF ISSUES PRESENTED ON APPEAL

1. Whether Acorn's appeal of the Bankptcy Court's approval of the sale order is

constitutionally and statutorily moot under 11 U.S.C. Section 363(m) of the Bankptcy

Code where Acorn failed to obtain a stay of the sale pending appeal and the property at

issue has since been transferred to a good faith, third-paiiy purchaser.

2. Whether the Bankuptcy Court abused its discretion in approving the sale

pursuant to 11 U.S.C. Section 363 of the Bankrptcy Code where the liens, claims and

interests of Acorn are in dispute and subject to a pending adversary proceeding.

3. Whether the Bankruptcy Court abused its discretion in approving the sale

where Polaroid's creditor, PAC, consented to such sale and Acorn, a creditor of that

Polaroid creditor did not consent to the sale.

4. Whether the Bankptcy Court abused its discretion in approving the sale

where 11 U.S.C. Section 363 allows for a sale free and clear ofliens when a bona fide

dispute exists and where the Sale Order adequately protected Acorn's liens, claims and

interests by attaching them to the Net Proceeds of the Sale.
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STATEMENT OF THE CASE

Acorn asks this Court to find that the Bankrptcy COUli abused its discretion in

approving the sale of Polaroid to PLR Acquisition, LLC, ajoint venture between Hilco

Consumer Capital Corporation and Gordon Brothers Brands, LLC (hereinafter "Hilco")

Hilco. Its appeal, however, is moot. Hilco closed on its purchase of Polaroid on May 7,

2009; and Acorn does not dispute that Hilco is a good faith, third-party purchaser. Acorn

failed to obtain a stay of the Polaroid sale pending its appeaL. Under these circumstances,

11 U.S.C. Section 363(m) of the Bankptcy Code, mandates that any appeal of the sale

is moot, the property is sold free and clear of any liens, and Acorn is left with a lien

against the proceeds from the sale. The Court's analysis should end here.

Although Acorn offers no valid argument that this Court should make an

extraordinary exception allowing it to proceed with an appeal and essentially unwind the

Polaroid sale and attach its lien to the property, the three bases Acorn asserts as support

for this relief are flawed. First, Acorn argues the Bankptcy COUli abused its discretion

in not allowing it to have discovery and a contested hearing on the issue of whether there

is a bona fide dispute regarding the validity of its liens and claims against Polaroid.

Section 363(£)(4) of the Bankruptcy Code, however, allows property to be sold free and

clear of any disputed interests where a bona fide dispute exists in order to avoid any delay

in liquidating assets while the dispute is litigated. Courts require there be an objective

basis for either a factual or legal dispute, but does not require that the court resolve the

dispute in order to determine that a bona fide dispute exists. Acorn ignores this standard.

3
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It does not dispute that Polaroid has initiated an adversary proceeding against it the filing

of which exceeds the objective basis standard that a bona fide dispute exists. Instead,

Acorn just asserts, without authority, that there must be litigation in order for a

bankptcy court to detennine that a bona fide dispute exists under Section 363(f)(4). It

would simply prefer the law be different.

Similarly, Acorn's next argument that the Bankruptcy Court abused its discretion

in approving the sale under Section 363(f)(2) because Polaroid's creditor, PAC, did not

and cannot consent to the sale lacks merit. Acorn alleges that it is owed in excess of

$290 million by PAC. PAC is a creditor of Polaroid. It did consent to the sale. Acorn,

however, argues that because it has indirect claims to Polaroid through its loans to PAC,

PAC could not have consented to the sale without Acorn's permission. Again, Acorn

cites to no authority for this proposition; and lacks standing to assert anything on behalf

of PAC, which is protecting its own interests.

Finally, Acorn's argument that the Bankruptcy Court abused its discretion in

approving the sale because it violated Acorn's due process rights is also wholly without

merit. Section 363(f) of the Bankruptcy Code allows for a sale free and clear of liens

under five circumstances, two of which form the basis for Acorn's other challenges on

appeal and, as outlined above, have no merit. Although Section 363 allows property to

be sold free and clear of liens, Acorn is stil able to argue that its interest should be

satisfied because its liens and claims are attached to the proceeds from the sale preserving

its ability to assert those claims if it is successful in the adversary proceeding. Outside of

Acorn challenging the overall constitutionality of Section 363 (which it is not doing),
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Acorn's propeiiy interests have been preserved and the adversary proceeding wil allow it

to make whatever arguments it has available as to the validity of its interests in the sale

proceeds, which makes its due process argument baseless.

STATEMENT OF THE FACTS

The Polaroid Business

Polaroid Corporation was founded in 1937 by Edwin H. Land, a pioneer in instant

fim, camera and camera accessories. The company initially focused on the development

and sale of polarized sunglasses and lenses and, in 1939, sold more than one million pairs

of sunglasses. In 1948, Polaroid introduced the first commercial instant fim camera,

and, since that time, has been a recognized technological leader and innovator in the

instant fim and camera industry and more recently a leading consumer electronics

company. The "Polaroid" brand is a global consumer icon with substantial brand

awareness and value. It ranks among the most recognizable brands in the world and

triggers powerful, positive associations for consumers of all ages. (A5.)

Polaroid was acquired by Petters Group Worldwide, LLC ("PGW") in April 2005

and PGW, directly or indirectly, owns 100% of Polaroid's equity. Since the acquisition,

Polaroid has worked toward transitioning from an historic pioneering company with

significant brand equity focused on analog fim into a twenty- first century global

company focused on digital printing, consumer electronics and licensing. The company

that now employs approximately 180 people and revolutionized instant photography has
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grown into a global digital entertainment brand with net sales in 2008 of approximately

$365 million. (Id.)

Polaroid designs, develops and markets instant and digital imaging products.

Building on its 70-year heritage of visual innovation, Polaroid has an established

portfolio of digital imaging and lifestyle products, including portable zero-ink printers,

LCD televisions, portable DVD players (standard, portable and BluRayCI), digital

cameras, instant cameras, digital picture frames and GPS technology. (Id.)

Polaroid has established retail distribution relationships with major retailers in

North America and Europe. In the United States, Polaroid products are sold at Best Buy,

Walmart, Target, Sears, K-Mart, Sam's Club and many drug and office retailers. In

Europe, the company's products can be found at retailers such as Dixon's, Tesco,

Carrefour, Media Mart, Metro Group and many more. Polaroid is capitalizing on its

established brand by aggressively expanding into new global markets in order to take

advantage of significant business opportunities. (Id. at 6.)

In the consumer electronics segment of its market, Polaroid has faced significant

challenges arising from the commoditization in LCD television and portable DVD

products. The commoditization of these products has reduced margins and impacted

profitability. As a result, Polaroid has moved to a brand license business model for

consumer electronics with the company's leading retailers, thereby lowering financing

requirements, inventory risks and reducing overhead costs. (Id.)
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Polaroid has a pipeline of new products and planned launches. In the digital

printing segment of its market, Polaroid has been investing in new products featuring

modern designs and proprietary technologies, such as the Polaroid PoGO ™ Instant

Mobile Printer featuring ZINK ™ Zero Ink printing technology. The Polaroid PoGO ™

Instant Mobile Printer is the first truly mobile printer. Polaroid has exclusive rights to

emerging technologies that wil enable it to further expand its presence in consumer and

commercial markets. (Id.)

Events Leading Up to Chapter 11 Filngs

Despite having one of the most recognized brand names in the world, Polaroid has

seen a decline in net sales over the past several years, coupled with increasing operational

and product development costs. (Id.) The company sustained substantial operating losses

and net losses since the business was acquired by PGW for approximately $426 million

in April of 2005. The aggregate net losses since the acquisition exceed $200,000,000.

Substantial operating losses have also been sustained by Polaroid from 2005 through

2008, including an operating loss of approximately $107,000,000 in the last year. (A7.)

These losses created significant liquidity and cash flow issues for the business. Actual

results from operations to date represent material variances from projected results and

previously-established assumptions regarding revenues, cash flows and profitability. The

operating losses have resulted primarily from the decline of the company's most

profitable business, instant fim, as a result of the growth in digital photography. (A 7.)

The company funded these losses primarily through the use of existing cash resources,
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favorable one-time cash flow impacts from the wind-down of the instant film business

and the sale of other assets.

Federal authorities have commenced investigations, publicly announced and

widely reported, that are ongoing and have resulted in the arrest and criminal indictment

of Thomas J. Petters ("Petters") on multiple counts of fraud and other charges. Polaroid

and its officers are not believed to be a part of the criminal investigation. (A8.)

On October 6, 2008, the Honorable Ann D. Montgomery, United States District

Court, District of Minnesota, issued an Order that, among other things, appointed

Douglas A. Kelley as Receiver for Polaroid, PGW, Petters Capital, LLC, Petters

Company, Inc., PAC Funding, LLC and other affiliated entities owned or controlled,

directly or indirectly, by Thomas J. Petters (the "Receiver"). The Receiver, acting in

accordance with his authority, filed voluntary petitions for relief under Chapter 11 of the

Bankptcy Code for Petters Group Worldwide, LLC, BKY Case No. 08-4528, Petters

Company, Inc., BKY Case No. 08-45257, PAC Funding, LLC, BKY Case No. 08-45371,

and other affiliated companies for the purposes of preserving value and the status quo,

analyzing accounting records, investigating various transactions, asset transfers and

dealings with investors and, where appropriate, pursing potential claims. (Id.)

The disclosure of the massive fraud scheme, and the existence of liens extracted

from and obligations imposed on Polaroid and its assets for the benefit of a select group

of creditors in the weeks and months before the collapse of the ponzi scheme, including

transfers/pledges of Polaroid assets to Acol1, impaired Polaroid's ability to obtain third-

party financing and contributed to the current bankuptcy filings. On December 18,
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2008, each of the above-referenced Debtors fied voluntary petitions for relief under

Chapter 11 of Title 11 of the United States Code. (A4)

Liens and Avoidance Actions

All of the Debtors' right, title and interest in and to the Acquired Assets (as

defined in the Purchase Agreement), which constituted substantially all of 
the Debtors'

assets, were proposed to be sold in a sale free and clear of all 
liens, claims, encumbrances

and interests to the full extent permissible under 11 U.S.c. § 363(f). The following

entities claimed a lien or interest in assets of the Debtors, either on their own account or

as collateral agent for the account of certain investors: (i) Acorn Capital, (ii) Ritchie

Capital, and (iii) Petters affiiated entities, including PAC Funding, LLC, Petters

Company, Inc., Petters Company, LLC, and Petters Capital, LLC (collectively, the

"Petters Entities"), which are either in a bankrptcy proceeding venued in this district or

subject to the control of the Receiver. The Petters Entities did not object to the relief

requested in the Sale Motion. (A9.)

The Debtors dispute the validity, extent, nature and propriety of the liens and

obligations imposed on Polaroid and its businesses under the agreements with Acorn

Capital, Ritchie Capital, the Petters Entities and other parties in interest. Ronald R.

Peterson, the Chapter 7 Trustee for RWB Services, LLC, also claims an interest in certain

assets of Polaroid as a purported successor to the claims of Petters Capital, LLC. (Id.)

Polaroid has commenced adversary proceedings against Acorn Capital and Ritchie

Capital pursuant to 11 U.S.c. §§ 105,502,506, 51O(c), 544(b), 547, 548, 550, 551 and

1107 of the Bankptcy Code and the Minnesota Uniform Fraudulent Transfer Act,
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codified at Minn. Stat. § 513.41 et seq. or other applicable law, seeking to, among other

things, (i) set aside, avoid and recover certain fraudulent and preferential transfers made

and obligations incurred to or for the benefit of these creditors; (ii) obtain declaratory

relief and a determination relative to the validity, extent, nature and propriety of liens and

agreements delivered in favor of Acorn Capital and Ritchie Capital; (iii) disallow,

subordinate and/or recharacterize claims that have been or may be asserted against the

bankptcy estates by Acorn Capital and Ritchie CapitaL. (Id. at 9-10.) The Complaints

in the Adversary Proceedings set forth in detail the facts fonning the basis for the bona

fide disputes with respect to the liens, claims and interests that have been, or may be,

asserted against the bankuptcy estates by Acorn Capital and Ritchie CapitaL. (ld.)

The Sale Process

The Debtors conducted an exhaustive marketing process for the sale of the assets.

(AII-A13). On January 28,2009, Polaroid fied a motion with the Bankptcy Court

requesting, among other things, court approval of certain auction and bidding procedures

and the approval of the sale of substantially all of its assets outside the ordinary course of

business. ("Sale Motion", AI-A54.) As set forth in the Sale Motion, "the circumstances

surrounding these bankrptcy cases, the current economic environment, the cash needs of

the business and the unavailability of substantial capital necessary for the Debtors to

pursue their business plans" were factors that led the Debtors and their professionals to

the finn conclusion that a "prompt" sale of assets was in the best interests of creditors and

other stakeholders. (Sale Motion, AI0 at ~'125 and 27.)

10
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By order dated February 18,2009, the Bankptcy Court approved the auction and

bidding procedures and authorized Polaroid to sell certain of its assets outside the

ordinary course of business ("Bidding Procedures Order"). (PA287-304.)1 The Debtors

conducted a competitive and robust auction for the sale of its assets that was ultimately

continued for further bidding and the Court entered supplemental orders in furtherance

thereof (the "Auction"). (PA347-350.) The Auction process concluded on April 16,2009

with Hilco designated as the successful bidder. (PA355-730.) The Auction produced

multiple offers that enabled the Debtors to maximize the value of its assets, preserve

relationships with vendors, customers and other stakeholders and yield a return to

creditors.

The Order approving the sale transaction was entered by the Bankptcy Couii on

April 17,2009. ("Sale Order," A973-999.) It is the Sale Order that is the subject of 
this

appeaL. The Bankptcy Court held, in relevant part:

Buyer is a good faith purchaser under section 363(m) of the Bankruptcy
Code and, as such, is entitled to all of the protections afforded thereby. In
the absence of a stay pending appeal, the Buyer will be acting in good faith
within the meaning of section 363(m) of the Bankrptcy Code in closing
the Sale...

Buyer would not have entered into the Purchase Agreement and Buyer
would not consummate the transactions contemplated thereby, thus
adversely affecting the Debtors, their estates, and their creditors, if the sale
of the Acquired Assets to Buyer were not, except for the Assumed

Liabilities, free and clear of all Claims and Interests of any kind or nature
whatsoever, or if Buyer would, or in the future could, be liable for any of
the Claims and Interests...

i Page numbers beginning with "P A" refer to Polaroid's appendix, fied herewith.
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Debtors may sell the Acquired Assets free and clear of all Claims and
Interests of any kind or nature whatsoever, because in each case, one or
more of the standards set forth in section 363(f)(1) through (5) of the
Bankptcy Code has been satisfied. Those holders of Claims and
Interest... who did not object.. . to the Motion are deemed to have consented
pursuant to section 363(f)(2)... Those holders of Claims and
Interests... who did object fall within one or more of the other subsections
of 363(f).. .and are adequately protected by having their Claims and
Interests that are secured by liens, security interests and similar
encumbrances, if any, attach to the Net Proceeds of the Sale ultimately
attributable to the property against or in which they assert such Claim or
Interest, with the same validity, priority and effect and to the same extent
that existed immediately prior to the. . . Sale.

(Sale Order, A979-982, ~~ 0, R, and S.)

On April 20, 2009, Lithographic Legends ("Patriarch") filed a Notice of Appeal

and an Expedited Motion for a Stay Pending Appeal with the Bankuptcy Court

("Patriarch Stay Motion"). (PA 731-738.) That same day, Acorn fied a Notice of Appeal

(A 1 000-1 005) and on April 21, 2009 fied a Motion for a Stay Pending Appeal with the

Bankuptcy Court ("Acorn Stay Motion"). (PA 788-789.) On April 22, 2009, the

Bankruptcy Court conducted a hearing on both Stay Motions (the "Stay Hearing"). At

the conclusion of that hearing the Bankrptcy Court orally denied both motions and

issued a written Order on April 23, 2009 ("Stay Order"). See Bankruptcy Court Docket

No. 372. Thereafter, Patriarch and Acorn renewed their motions for a stay in the District

Court. This Court denied Patriarch's motion, and in its analysis of whether Patriarch

would be irreparably haimed if the stay of the sale pending appeal was denied, the Court

held that if Patriarch did "not obtain a stay, and the property is sold, the sale will moot

Patriarch's appeaL." Order dated April 30, 2009 at 8, Lithograph Legends, LLC v. u.s.

Trustee, No. 09-CV-943 (JMR).
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After the entry of the Sale Order, the Debtors and their professionals worked

diligently with Hilco and their legal counsel in good faith toward a prompt closing of the

sale transaction. Legal counsel for the parties worked to finalize assignments and other

closing documents and representatives of the paiiies met to discuss business transition

issues. Substantial resources were devoted by the Debtors and Hilco to the closing of the

transaction. In furtherance of the Sale Motion, the Bidding Procedures Order, the Sale

Order and the contemplated closing, the Debtors served notices to counterparties to more

than 200 executory contracts identifying Hilco as the Successful Bidder and providing

additional notices regarding the possible assumption and assignment of various contracts

in connection with the contemplated closing. In connection with the Supplemental

Notice and the sale, Hilco has the right to acquire, through assumption and assignment,

the Debtors' rights and obligations under executory contracts.

The Debtors scheduled a hearing before the Bankruptcy Court on Thursday, April

30,2009, in order to address objections to the Supplemental Notice and seek one or more

additional orders authorizing the Debtors to, among other things, assign ceiiain contracts

to Hilco. In addition, the Debtors fied two motions with the Bankruptcy Court seeking

approval to sell to third parties certain assets that were designated as Excluded Assets

under the asset purchase agreement with Hilco in order to consummate pending

transactions and monetize assets not being acquired by Hilco. On May 7,2009, the

Bankptcy Court authorized the Debtor to monetize certain Excluded Assets under the

AP A by selling certain property to 20x24 Holdings, LLC and Capital Recovery Group,

LLC, which sales have since been consuimnated. (OA 790-794.) Also on May 7,2009
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the Debtors and Hilco closed on the sale authorized by the Bankrptcy Court. On that

date, the Debtors and Hilco executed all necessary documents to complete the Sale and

Hilco wired iimnediately available cash funds into the Debtor's account. On May 8,

2009, the Debtors filed a Notice of Closing of Approved Section 363 Sale. (P A 795-

796.)

The Acorn Adversary Proceeding

On February 12,2009, Polaroid filed an adversary complaint against Acorn in the

Bankptcy Court, seeking to, among other things, avoid and recover liens and other

assets of Polaroid fraudulently and preferentially transferred to and for the benefit of

Acorn and the disallowance, subordination and/or recharacterization of claims asserted

by Acorn against the Polaroid Corporation and Polaroid Consumer Electronics, LLC

bankptcy estates pursuant to §§ 105,502,506, 5l0(c), 544(b), 547, 548, 550, 551 and

1107 of the Bankptcy Code and Bankrptcy Rule 7001 et seq., the Minnesota Uniform

Fraudulent Transfer Act, codified at Minn. Stat. § 513.41 et seq.. (PAI-286.) As

evidenced by the factual accounts detailed and supported in the Complaint, substantial

and legitimate disputes exist with respect to the liens and claims that Acorn asserts

against certain assets of these bankptcy estates. These disputes are bona fide and

concern the validity, extent, priority and voidability of liens and the allowability of

related claims. (Id.)

Between November 2004 and February 2008, Acorn appears to have made

substantial loans to PAC (an entity that was directly or indirectly owned and controlled

by Petters) pursuant to several credit agreements executed between the two parties.
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(PA3.) Polaroid was neither a party to, nor a beneficiary of, the above PAC Credit

Agreement and had no direct debtor/creditor relationship with Acorn nor did it have a

direct debtor/creditor relationship with PAC at any time prior to February 2008. (PA6, 8.)

On February 29,2008, after material defaults by PAC under the PAC Credit

Agreement, Acorn, PAC and Petters entered into a Forbearance Agreement under which

the parties acknowledged the occurrence of one or more defaults by PAC under the PAC

Credit Agreement. (PA8.) Pursuant to the terms and conditions of the Forbearance

Agreement and in connection with negotiations with Acorn, Petters caused Polaroid to

execute and deliver a promissory note in the principal amount of $ 1 5 milion in favor of

PAC, with a maturity date 45 days from issuance. (PA9.) Also as required by Acorn

under the Forbearance Agreement, Petters caused Polaroid to deliver two security

agreements: one in favor of PAC under which Polaroid purportedly pledged and granted

PAC a security interest in United States inventory and accounts in order to secure

undefined obligations; and a second in favor of Acorn with nearly identical provisions.

The $15 million note was repaid by Polaroid to PAC before its due date. (PA9-10.)

On April 18, 2008, literally days after the repayment of the $ 1 5 milion note,

Polaroid received $10 million from PAC. (PAlO.) In connection with that transaction,

Petters caused Polaroid to execute a new promissory note directly in favor of PAC.

(PAlO-II.) In connection with the new $10 million note to PAC, Acorn required Petters

to execute and deliver an amended and restated security agreement that, among other

things, imposed additional (and substantial) obligations upon Polaroid of obligations
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owed by PAC to Acorn apparently alleged to be in excess of $280 million, for which

Polaroid derived no or inadequate benefit. (Id.)2

Later, on May 12, 2008, after additional defaults by PAC under the Forbearance

Agreement, Acorn required Petters to execute and deliver additional security agreements

to secure the substantial obligations of PAC to Acorn. Petters executed and delivered

additional security agreements and other instruments under which Polaroid purported to

incur certain obligations and pledge to Acorn all of its right, title and interest in Polaroid

trademarks and related rights in North America. (PAl 2.)

The Complaint, among other things, is detailed and alleges that the transfers made

by Petters for the benefit of Acorn were in furtherance ofPetters' fraudulent scheme for

no or less than fair value to Polaroid that resulted in substantial injury to Polaroid and its

legitimate creditors. (PAl -286) This series of overreaching transfers by Petters, in

derogation of his fiduciary duties to Polaroid, at a time when PAC was in default on its

obligations to Acorn, were designed to extract value from Polaroid for the benefit of

Acorn has been detrimental to Polaroid and its creditors. (Id.)

ARGUMENT

i. STANDARDS OF REVIEW.

The Court reviews the Bankuptcy Court's findings of fact, whether based on oral

or documentary evidence, for clear error, "and due regard shall be given to the

opportnity of the bankruptcy court to judge the credibility of witnesses." Fed. R. Bank.

2 Pursuant to the proofs of claim fied by Acorn in the bankuptcy cases, the purported

obligations owed by PAC to Acorn could exceed $290 milion. (PA305-306.)
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P. 8013; see also In re Gaylord Grain, LLC, 306 B.R. 624, 626 (8th Cir. B.A.P. 2004).

The standard of review for the Bankrptcy Court's conclusions oflaw is de novo. In re

Food Barn Stores, Inc., 107 FJd 558,562 (8th Cir. 1997). Additionally, courts review

orders to sell property under 11 U.S.C. § 363(b) for an abuse of discretion. In re Air

Beds, Inc., 92 B.R. 419, 422 (9th Cir. B.A.P. 1988); see also In re Food Barn at 567

(recognizing deferential standard provided to bankptcy courts in balancing the factors

relevant to a sale of estate property and holding "(i)t is in the best interest of our

bankuptcy system to allow learned bankptcy judges to make these value

detenninations unrestrained by an unwarranted fear of reversal should another court

appraise the balance slightly differently.") The Court may "reverse on matters committed

to the bankruptcy court's discretion only if the court abused its discretion." In re Food

Barn Stores, Inc., 107 F.3d at 562 (citing Jones Truck Lines, Inc. v. Foster's Truck &

Equip. Sales, Inc., 63 F.3d 685,686 (8th Cir. 1995).

n. ACORN'S APPEAL is MOOT.

Acorn did not obtain a stay of the Sale pending appeal, the Sale has closed, and

the property has been transferred to Hilco, a good faith, third party purchaser. As such,

Acorn's appeal of the Sale Order is constitutionally and statutorily moot.

A. Acorn's Appeal Is Constitutionally Moot.

Mootness is a constitutionally imposed limit on the jurisdiction of federal couiis; a

federal court may only exercise its jurisdiction over cases or controversies. U.S. Const.,

Ali III, §2.cl. 1. An appeal is moot when it is impossible for the couii to grant any

effectual relief to a prevailing party or is incapable of restoring the parties to their
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original position. In re Power Equipment Co., LLC, 309 B.R. 552, 556 (8th Cir. B.A.P.

1997). Mootness often arises in the bankptcy context:

when property is sold or relief from stay is granted and foreclosure

proceedings move ahead. In those cases, an appeal is almost always moot
because a stay pending appeal was not obtained and the property at issue
has been transferred to a good faith, third party purchaser....

Id. (citing Lang v. Farmers Home Admin., 48 F.3d 1224 (8th Cir. 1995)). Once

property has left the bankptcy estate, courts lack the ability to supply a remedy.

See In re Reagan, 403 B.R. 614 (8th Cir. B.A.P. 2009) (holding where sale to a

third party purchaser had already occurred, couii was compelled to dismiss the

appeal as moot); In re Van Iperen, 819 F.2d 189,191 (8th Cir. 1987) (holding once

"( c Jollateral is taken and conveiied into cash, no court is able to forn1ulate

adequate relief.") As the Eighth Circuit has made clear, claims against the

property once it has been sold may be maintained only against the proceeds of the

sale. In re Wintz, 219 F.3d 807, 811 (8th Cir. 2000)

Here, the Bankruptcy Court issued an order authorizing the Sale on April 17,

2009. On April 23, 2009, the Bankrptcy Court entered an order denying the motions of

Lithograph Legends, LLC and Acorn for a stay pending appeaL. (PA 788-789.) Thereafter

the Debtors and Hilco expended significant effort towards the closing of the Sale. The

parties finalized assignments and other closing documents, and the Debtors served

notices to counterparties to more than 200 executory contracts identifying Hilco as the

Successful Bidder and providing additional notices regarding the possible assumption and

assignment of various contracts in connection with the contemplated closing. The
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Bankruptcy Court has since authorized the Debtor to monetize certain Excluded Assets

under the Asset Purchase Agreement by selling certain property to third parties. And the

Sale closed on May 7,2009, upon which the Debtor and Hilco executed all necessary

documents to complete the Sale and Hilco wired immediately available cash funds into

the Debtor's account. On May 8, 2009, the Debtors filed a Notice of Closing of

Approved Section 363 Sale. (P A 795-796.) In reliance on the Sale Order, Hilco has

entered into new commitments, assumed substantial obligations, hired employees, and

done business with customers. .':

Because Acorn did not obtain a stay pending appeal, and the propeiiy has since

been sold, the Court is not able to formulate adequate relief, and the appeal is

constitutionally moot. At this point, Acorn's claims against the property may be

maintained only against the proceeds of the Sale. Indeed, the Sale Order specifically

provides that Acorn's purpoiied claims and interests "attach to the Net Proceeds of 
the

Sale ultimately attributable to the propeiiy against or in which" Acorn asserts a claim,

"with the same validity, priority and effect and to the same extent that existed

immediately prior to" the Sale. (A982, ~ S.)

B. Acorn's Appeal Is Moot Under § 363(m) Of The Bankruptcy Code.

A good faith buyer of property under 11 U.S.C § 363 has certain protections under

§ 363(m) which provides:

The reversal or modification on appeal of an authorization under subsection
(b) or (c) of this section of a sale or lease of property does not affect the
validity of a sale or lease under such authorization to an entity that
purchased or leased such property in good faith, whether or not such entity
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knew of the pendency of the appeal, unless such authorization and such sale
or lease were stayed pending appeaL.

-;

11 U.S.C. § 363(m). Section 363(m) protects the reasonable expectations of good faith

third-party purchasers by preventing the overturning of a completed sale, absent a stay,

and it safeguards the finality of the bankruptcy sale. In re Trism, Inc., 328 F.3d 1003,

1006 (8th Cir. B.A.P. 2003). Eighth Circuit courts addressing mootness adhere to the

"finality rule," such that once property has been sold to a third party, the appeal of the

sale is moot. In re Forbes, 215 B.R. 183, 193-94 (8th Cir. B.A.P. 1997). This rule shields

third parties who rely on the bankuptcy court's order from endless litigation, enhances
~

the value of the debtor's assets sold in bankuptcy, and:

Section 363(m)'s finality also strikes a balance between the creditor's
interest and the purchaser's interest by producing value for the estate and
preventing any modification or reversal of the bankruptcy court's

authorization of the sale from affecting the validity of the sale. This finality
rule also reflects the inability of courts to supply a remedy once property
has left the bankrptcy estate.

In re Trism, Inc., 328 F.3d at 106 (internal citations and quotations omitted); see also In

re Wintz, 219 F.3d 807,811 (8th Cir. 2000), u.s. v. Fitzgerald, 109 F.3d 1339,1342 (8th

Cir. 1997); Cf Pittsburgh Food & Beverage, Inc. v. Ranallo, 112 F.3d 645, 650-51 (3d

Cir. 1997) (noting that the First, Second, Fifth, Seventh, Eleventh, and D.C. Circuits refer

to § 363(m) as a "per se rule" automatically mooting appeals absent a stay of the sale at

issue); In re WestPoint Stevens, Inc., 333 B.R. 30, 39-40 (S.D.N.Y. 2005) (holding that in

light of the asset transfer, share distributions, and bankruptcy court's findings, an appeal

of the sale order was moot under § 363(m) as to non-stayed issues, including the issue of
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whether the bankruptcy court had properly determined that the assets could be sold free

and clear under § 363(£)).

Acorn's reliance on Clear Channel Outdoor Inc. v. Knupfer (In re PW, LLC), 391

B.R. 25 (9th Cir. B.A.P., 2008) for the proposition that § 363(m) does not moot Acorn's

appeal is misguided and contrary to established precedent in this Circuit. Clear Channel

is non-binding authority that is contrary to a long line of Eighth Circuit cases imposing

the reliability and finality of § 363(m). The opinion also lacks citation to any cases that

resulted in a similar disposition, has not been followed by any subsequent reported

decisions, and has been highly criticized.3 See Frank A. Oswald & Andy Winchell,

Missing the Forestfor the Trees in § 363: How the Ninth Circuit's Bankruptcy Appellate

Panel Neglected the Big Picture in the Clear Channel Decision, 2009 NO.4 Norton

Bank. L. Adviser 2 (April 2009). (PA 797-808.)

Moreover, in a decision issued nearly one year after the Clear Channel decision,

the Eighth Circuit Bankrptcy Appellate Panel upheld the finality rule, holding that "(iJf,

while an appeal is pending, an event occurs that eliminates the court's ability to provide

any effectual relief whatever, the appeal must be dismissed as moot." In re Reagan, 403

B.R. at 620 (citing In re Rodriguez, 258 F.3d 757,750 (8th Cir. 2001). Indeed, in

analyzing Acorn and Patriarch's renewed motions for stay of 
the Polaroid sale pending

3 Clear Channel is also factually distinguishable from the present matter as it involved a

"single asset real estate" case under 1 i U.S.c. 101(51B), in which the senior lienholder
was the highest bidder, paying its consideration by credit-bidding the entire amount of its
debt.Id. at 31. Clear Channel, ajunior lienholder who's interest was not in dispute,
received no payment under the terms of the sale because the credit-bid meant there was
no proceeds to which Clear Channel's lien could attach. Unlike Clear Channel, Acorn's
lien attached to the Net Proceeds of the Sale.
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appeal, and particularly reviewing Patriarch's allegation that it would be irreparably

harmed if the stay was not granted, this Court held that if Patriarch did "not obtain a stay,

and the property is sold, the sale wil moot Patriarch's appeaL." Order dated April 30,

2009 at 8, Lithograph Legends, LLC v. Us. Trustee, No. 09-CV-943 (JMR) (citing 11

U.S.C § 363(m); In re Wintz Cos., 219 F.3d at 811, and In re Trism, Inc., 328 F.3d at

1006)).

The Bankrptcy Court denied Acorn's motion to stay the Sale pending appeaL.

Under binding Eighth Circuit precedent, because Acorn did not obtain a stay pending ::

appeal, and because Acorn has not alleged that Hilco is not a good faith buyer under §

363(m), the Court should dismiss Acorn's appeal as moot.4 The Bankruptcy Court did

not abuse its discretion in granting the Sale Order under 11 U.S.c. §363(b).

III. THE BANKRUPTCY COURT DID NOT ABUSE ITS DISCRETION IN
THE MANNER IN WHICH IT DETERMINED A BONA FIDE DISPUTE
EXISTS.

Acorn alleges that the Bankptcy Court erred in not requiring an evidentiary

showing or permitting discovery in determining that there was a bona fide dispute

regarding the validity of Acorn's liens against the Sale Property under 11 U.S.C. §

363(f)(4) of the Bankptcy Code. Section 363(f) provides that the trustee or debtor-in-

possession may sell property free and clear of any interest asserted in such property if:

4 Acorn does not argue that the Bankruptcy Court erred in finding that Hilco was a "good

faith" buyer, and does not allege in its brief that Hilco purchased the property in bad
faith. Instead, Acorn argues that when Hilco closed on its purchase of Polaroid's assets
while Acorn's appeal was pending, Hilco "assumed the risk" that the appellate court
would reattach Acorn's lien to the Acquired Asset if the appellate court determined "that
there was no bona fide dispute under § 363(f)(4)." Acorn's Brief at p. 31. There is no
"assumption of risk" exception to § 363(b) or (f).
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(1) applicable nonbankptcy law permits sale of such
property free and clear of such interest;

(2) such entity consents;

(3) such interest is a lien and the price at which such property
is to be sold is greater than the aggregate value of all liens on
such property;

(4) such interest is in bona fide dispute; or

(5) such entity could be compelled, in a legal or equitable
proceeding, to accept a money satisfaction of such interest.

11 U.S.c. § 363(f) Debtors must satisfy only one of the above elements for the sale of

assets free and clear of liens, claims and interests and for such sale to be authorized

pursuant to § 363(£) of the Bankptcy Code. Citžcorp Homeowners Servs., Inc. v. Ellot

(In re Elliot), 94 B.R. 343,345 (E.D. Pa. 1988). Because the Debtors established more

than one of the above elements, the Bankptcy Court properly authorized the sale free

and clear of Acorn's purported liens, claims and interests.5

A. Bona Fide Dispute Under 11 U.S.C. 363(f)(4).

The purpose of § 363(£)(4) of the Bankruptcy Code is to allow the sale of property

of the estate free and clear of disputed interests so the liquidation of the assets is not

unnecessarily delayed while such disputes are litigated. Moldo v. Clark (In re Clark),

266 B.R. 163, 171 (9th Cir. B.A.P. 2001); In re Durango Georgia Paper Co., 336 B.R.

594,597 (Bank. S.D. Ga. 2005); In re Robotic Vision Systems, Inc., 322 B.R. 502, 506

5 Acorn wholly ignores that Polaroid satisfied § 363(£)(5) by demonstrating to the

Bankptcy Court that Acorn could be compelled in a legal or equitable proceeding to
accept a money satisfaction of its interests, which provided an additional independent
basis for the Bankptcy Court to authorize the Sale free and clear of Acorn's liens,
claims and interests. (PA331-333.)
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(Bankr. D.N.H. 2005). The Bankptcy Code does not define "bona fide dispute,"

however, many courts, including those in the Eighth Circuit, have stated that the court

must determine "whether there is an objective basis for either a factual or legal dispute as

to the validity of the debt" or the lien. In re Rimell, 946 F .2d 1363, 1365 (8th Cir. 1991);

In re Gaylord Grain, L.L.c., 306 B.R. 624, 627 (8th Cir. B.A.P. 2004) (Kressel, C.J.)

(quoting In re Busick, 831 F.2d 745, 750 (7th Cir. 1987) and also citing In re Octagon

Roofing, 123 B.R. 583, 590 (Bankr. N.D. Il. 1991)); accord In re Saunders, 379 B.R.

847, 855 (Bank. D. Minn. 2007). "Clearly this standard does not require the court to

resolve the underlying dispute, just to determine its existence." In re Gaylord Grain, 306

B.R. at 627; see also In re Rimell, 946 F. 2d at 1365.

B. The Standard For Determining Whether A Bona Fide Dispute Exists.

In determining whether a bona fide dispute exists, the propriety of the lien does

not have to be the subject of an immediate or concurrent adversary proceeding. In re

Gaylord Grain, L.L. c., 306 B.R. at 628 (in the absence of a fied adversary proceeding, a

paiiy seeking to sell assets free and clear of liens pursuant to § 363(£)(4) must show there

is an objective basis for the dispute); see also In re Collins, 180 B.R. at 452 n.8 (Bankr.

E.D.Va., 1995); In re Oneida Lake Dev., Inc., 114 B.R. at 357-58 (Bankr. N.D.N.Y.,

1990); In re Bedjòrd Square Assoc., L.P., 247 B.R. 140, 145 (Bankr. E.D. Pa. 2000). It is

not even necessary that the bona fide dispute exist between the debtor and the lien holder.

See In re GulrStates Steel, Inc., 285 B.R. 497, 507 (Bankr. N.D. Ala. 2002) (citing In re

Gerwer, 898 F.2d 790, 733 (9th Cir. 1990) (a bona fide dispute need not be between the

debtor or trustee and lienholder, but rather, if the outcome of dispute over interest will

-;

""
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affect value of estate, statutory language of § 363(f)( 4) is sufficient to embrace interest)).

Rather, as correctly acknowledged, even quoted by Acorn in its pleadings, "a party must

articulate in a pleading or in an argument an objective basis sufficient under the facts and

circumstances of the case for the court to determine that a bona fide dispute exists." In re

Robotics Vision Systems, Inc., 322 B.R. at 506 (emphasis added); see AII06.

Here, the validity of Acorn's liens, claims and interests are the subject of a

pending adversary proceeding. Polaroid's detailed Complaint in the adversary

proceeding is supported by documentary evidence and sets forth the multiple bases for

avoiding, recharacterizing, subordinating and setting aside the liens and claims asserted

by Acorn. The allegations in the Complaint and record in the bankrptcy proceedings

establishes the existence of a bona fide dispute.6 See, e.g., In re Robotics Vision Systems,

Inc., 322 B.R. at 506 (if the allegations contained in an adversary complaint are

"sufficient to state a disputed claim for which relief may be granted, then it is sufficient

to create a bona fide dispute.").

Here, Polaroid fied an adversary proceeding that clearly articulated an objective

basis, subject to Rule 11 and Rule 12(b)(6), to dispute the validity of Acorn's debt and

liens. In re Takeout Taxi Holdings, Inc., 307 B.R. 525, 533 (Bank. E.D. Va. 2004) (a

claim subject to a bona fide dispute under § 363(f)(4) must survive motion under Fed. R.

Civ. P. 12(b)(6), as incorporated into Fed. R. Bank. P. 7012(b), for failure to state a

6 A clearer case of a "bona fide dispute" with respect to validity and propriety of the liens

and claims presented in these bankptcy proceedings by creditors such as Acorn would
be hard to imagine. The fact that there has been a "dispute" with Acorn about whether
there is a "dispute" has been truly inexplicable and calls Acorn's motives with respect to
this matter into serious question.
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claim upon which relief could be granted); In re BDC 56 LLC, 330 F.3d 111, 119 (2d Cir.

2003) (same in context of determining existence of a bona fide dispute under 11 U.S.c.

§ 303). Federal Rule of Civil Procedure 8 requires "a short and plain statement of the

claim showing that the pleader is entitled to relief," in order to "give the defendant fair

notice of what the. .. claim is and the grounds upon which it rests." Conley v. Gibson,

355 U.S. 41, 47 (1957). When considering a motion to dismiss, a court must construe the

pleadings in the light most favorable to the nonmoving party and the facts alleged must

be viewed as true. Hamm v. Grosse, 15 F.3d 110, 112 (8th Cir. 1994). Recently, the

United States Supreme Court said that to survive a motion to dismiss under Fed. R. Civ.

P. 1 2(b)( 6) "we do not require heightened fact pleading of specifics, but only enough

facts to state a claim to relief that is plausible on its face." Bell Atlantic Corp. v.

Twombly, 550 U.S. 544, 570 (2007).

Polaroid clearly met this standard. It is important to note that Acorn did not file a

motion to dismiss the Complaint under Fed. R. Bank. P. 7012, which makes Rule

12(b)(6) applicable to adversary proceedings. Instead, Acorn answered the Complaint

and asserted counterclaims. Therefore, by its own actions, Acorn (despite its posturing)

has been apparently satisfied there is factual and evidentiary basis for the allegations

contained in the Complaint and it has chosen to litigate the merits of the Complaint in the

adversary proceeding before the Bankuptcy Court. It is puzzling that rather than

resolving the validity of their disputed claims and interests through the adversary

proceeding Acorn now seeks to hold the bankruptcy process, Polaroid and its creditors

hostage. It is such behavior that § 363(f) of the Bankptcy Code is designed to prevent.
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C. Acorn's Liens And Claims Are Clearly Subject To Bona Fide Dispute.

The purported security interest in Polaroid's assets granted by Petters in favor of

Acorn is listed by the Debtors in their sworn bankruptcy schedules as "disputed." See

Polaroid's Objection to Acorn's Emergency Motion For Stay Pending Appeal at Exhibit

E, Acorn Capital Group, LLC v. U.S. Trustee, No. 09-CV-996(JMR). Additionally, as

alleged in the Complaint, and as supported by the documentary evidence presented to the

Bankptcy Court, Acorn and Petters collectively engaged in a series of transactions

through PCI and its wholly-owned subsidiary PAC, as part and parcel of a continuing

scheme to extract value from Polaroid through a series of overreaching agreements and

avoidable transfers made to or for the benefit of Acorn and to the detriment of legitimate

creditors and stakeholders of Polaroid. Polaroid alleges in the Complaint that upon

discovery of breaches by Petters and PAC of representations and warranties regarding the

existence, amount, nature and quality of collateral pledged by PAC to secure financing by

Acorn, a series of fraudulent and preferential transactions were orchestrated and

oveneaching agreements and transfers were made in order to secure the obligations of

PAC in an attempt to shore up, conceal and cover more than $280 million in Acorn

losses. The Complaint further alleges that such transactions, agreements and transfers

were made for no or less than fair value to Polaroid, and which resulted in substantial

injury to Polaroid and its legitimate creditors. The interest of Acorn in the assets of

Polaroid, to state the obvious, is the subject of a bona fide dispute and the Court properly

granted such sale free and clear of Acorn's purported lien pursuant to 11 U.S.C. § 363(f).

27
Doc# 2971219\1



The Bankuptcy Court need not have conducted a trial or resolved the underlying

disputes in order to detern1Ine the existence of a bona fide dispute as to the validity of -;

Acorn's purported liens, claims and interests. A court is entitled to take judicial notice of

the record and proceedings (including the pleadings and papers submitted). See Fed. R.

Evid. 201. Here, the Debtors articulated in the Complaint, as well in their written and

oral submissions to the Bankruptcy Court, on a number of occasions, a factually

supported objective basis from which the Court properly concluded a bona fide dispute

exists as to the validity and avoidability of Acorn's interests in Polaroid's assets as paii of .:

the evidence. The Debtors' sworn bankptcy schedules similarly designate the Acorn

debt and liens as "disputed." Acorn's multiple and voluminous objections to the Sale

Motion have included the same documentary evidence as contained in the Complaint

showing that Petters transferred assets of Polaroid to Acorn in the form of security

agreements to cover more than $280 million in losses Acorn claims it incuned at the

hands of a distantly related affiliate PAC after defaults by PAC under the PAC Credit

Agreement, which grossly exceeded the paltry $10 million benefit Acorn allegedly

provided Polaroid in exchange for such transfers.

iv. PAC HAS CONSENTED TO THE SALE,7

Acorn alleges the Bankuptcy Court ened in approving the Sale because Acorn

alleges PAC did not and cannot consent to the Sale under § 363(£)(2). Debtors must

7 Acorn also asserts that "a conflict of interest on (sic J part of Polaroid's counsel prevents

PAC from consenting to this transaction (becauseJ...Lindquist & Vennum ("L&V")
represents both Polaroid and PAC." (Acorn Brief at p.26.) Of course, the Bankptcy
Court and this Court have repeatedly rejected attempts by creditors in these proceedings
to remove the Trustee and L&V from representing the Debtor entities.
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satisfy only one of the elements of § 363(f) for a proper sale of assets free and clear of

liens, claims and interests. Citzcorp Homeowners Servs., Inc. v. Ellot (In re Ellot), 94

B.R. 343, 345 (E.D. Pa. 1988); 11 U.S.C. § 363(f). It is clear from multiple objections

fied by Acorn with the Bankrptcy Court that it did not consent to the sale free and clear

of its purported liens, claims and interests under § 363(f). Because Polaroid has

demonstrated there is a bona fide dispute between Polaroid and Acorn regarding the

validity of Acorn's direct liens under §363(f)(4), Acorn's consent to the Sale is irrelevant.

Acorn, however, wears two hats in these cases: One as a direct claimant; the other

as an indirect claimant as a creditor of Polaroid's creditor, PAC (i.e. Acorn is simply a

creditor of a creditor in the Polaroid bankruptcy vis a vis PAC). PAC is alleged by the

United States in the criminal complaint to have been used by Petters as part of the

fraudulent Ponzi scheme. Acorn alleges that it is owed in excess of $290 millon by

PAC. Here, PAC has consented to the sale, but Acorn argues that PAC did not, and

could not, give consent to the Sale without Acorn's consent, which Acorn did not

provide. Acorn cites no authority for this proposition, nor does it clarify whether it is

asserting in this appeal that the bankruptcy court made an erroneous finding of fact or

conclusion of law with respect to this issue.

Here, PAC consented to the Sale, and even if it did not, Acorn lacks standing to

challenge PAC's consent to the Sale. Further, Acorn's attempt to exercise its rights as a

secured creditor of PAC is in violation of the automatic stay imposed on it by PAC's

pending bankruptcy case. As such, the Bankptcy Court's approval of the Sale free and

clear of Acorn and PAC's interests was not an abuse of discretion.
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A. Consent Was Provided Under Section 363(f)(2).

A debtor's assets may be sold free and clear of liens, claims and interests as to

those entities that have either affirmatively consented, or have not directly objected to

such sale. See, e.g., Veltman v. Whetzal, 93 F.3d 517, 521 n.5 (8th Cir. 1996) (implied

consent can be found "when a party with an interest in the bankrptcy estate fails to

object after receiving notice of the sale under subsection 363(f)(2)") (citations omitted).

Here, PAC Funding, through its affirmative consent as well as lack of an objection,

consented to the sale of Polaroid's assets free and clear of PAC's interests with any such

interests attaching to the Net Proceeds (as defined in the Sale Order) realized from the

sale with the same priority, validity and effect as existed as of the commencement of the

bankptcy cases, satisfying the required element under § 363(f)(2) as to PAC. As such,

PAC's purported liens and interest have been adequately protected by such replacement

liens.

B. Acorn Lacks Standing To Object On Behalf Of PAC.

Even if PAC Funding had not affirmatively or impliedly consented to the Sale,

Acorn does not have standing, as a third-paiiy creditor of Polaroid's creditor, to object or

withhold the consent of PAC Funding under 11 U.S.c. § 363(f)(2). Under 11 U.S.c. §

1109, "(aJn entity may be (aJ real party in interest and have standing in one respect while

he (sicJ may lack standing in another respect." In re A.P.I Inc., 331 B.R. 828, 857

(Bank. D. Minn. 2005); see also In re South State Street Bldg. Corp., 140 F.2d 363 (7th

Cir. 1944); In the Matter ofOfty Corp., 44 B.R. 479 (Bankr. D. DeL. 1984). "(SJtanding

to object must be determined on a particularized basis." Id. at 857. "A judgment creditor
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of a creditor of the bankpt is not a 'party in interest' because the judgment creditor was

not itself a direct creditor of the bankpt." In re Comcoach COlp., 698 F .2d 571, 574 (2d

Cir. 1983) (citing In re Toar Train Partnership, 15 B.R. 401 (Bankr. D. Vt. 1981)).

Acorn had standing to object to the Sale as to its direct claim, but it has no standing to

object under 11 U.S.C. § 363(£)(2) to PAC Funding's consent to the Sale.

C. Acorn's Attempt To Exercise Its Rights As A Secured Creditor Of PAC Is
In Violation of the Automatic Stay.

Acol1 has asserted that PAC may not consent by operation of Section 9-607(a)(3)

of the Uniform Commercial Code ("UCC"). Acol1 asserts that PAC has defaulted on its

obligations to Acol1 and § 9-607 permits it, as PAC's creditor, to pursue remedies under

the PAC Security Agreement against PAC and PAC's creditors, including Polaroid.

PAC, however, is a debtor in a pending Chapter 11 proceeding in the United States

Bankruptcy Court, District of Minnesota, Case No. 08-45371, filed October 17, 2008,

jointly administered under the case Petters Company, Inc., Case No. 08-45257. The

automatic stay provisions of the Bankruptcy Code provide broad protections to debtors.

See 11 U.S.c. § 362. Acol1 has at no time sought, or has it been granted, relief from the

automatic stay in the PAC bankruptcy case to enforce its purported security interests

against PAC. The automatic stay operates to prevent Acol1 from asserting a state law

collection claim, allegedly founded upon § 9-607, against the bankrptcy estate of PAC

directly, and as Acorn alleges, indirectly against Polaroid. Acorn cannot act under § 9- ,"

;

607 (even assuming arguendo that this provision of the UCC supports its views) to

enforce its security interest against PAC in these cases without first obtaining relief from
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the automatic stay in the PAC bankptcy case. Acorn asserts that as a purported secured

creditor of PAC it steps directly into the shoes of PAC under the parties agreement and

§ 9-607 and thus has the right to refuse to consent to Debtors' sale of their propeiiy free

and clear of PAC's security interest. Indeed, Acorn asserts in its Brief, for the first time,

that Acorn "hereby exercises its right to refuse to consent on behalf of PAC." Acorn's

Brief at p. 26. It is precisely the actions Acorn seeks to take here that the automatic stay

does not permit. See 11 U.S.c. § 362. Acorn cites no authority for the proposition that it

can circumvent the automatic stay by asserting an "indirect" interest in the Debtor's

assets by exercising its purported right to refuse to consent to the Sale on behalf of PAC.

Acorn has not, and cannot demonstrate that the Bankrptcy Court abused its

discretion in authorizing the sale of Polaroid's assets free and clear of PAC's liens and

interests, with any such interests of PAC attaching to the Net Proceeds realized from the

sale with the same priority, validity and effect as existed as of the commencement of the

bankruptcy cases pursuant to § 363(f)(2) and (5).

V. THE COURT DID NOT ABUSE ITS DISCRETION IN APPROVING THE
SALE WHERE § 363 ALLOWS FOR A SALE FREE AND CLEAR OF
LIENS WHERE THERE IS A BONA FIDE DISPUTE AND WHERE
ACORN'S PURPORTED PROPERTY INTERESTS WERE
ADEQUATELY PROTECTED.

Acorn alleges that the Bankuptcy Court erred by failing to provide Acorn with a

meaningful opportunity to present evidence and arguments on its objections to the Sale

and thereby denied Acorn its due process rights. Due process requires that before

propeiiy can be taken, notice and an opportnity for a hearing be provided. Baldwin v.

Credit Based Asset Servicing and Securitization, 516 F.3d 734,737 (8th Cir. 2008) (citing
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Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 313 (1950)). Acorn was

provided such opportnity, and fully and actively exercised its rights through multiple

written and oral submissions it made to the Bankptcy Court. Since the initial February

18, 2009 Bidding Procedures Hearing, Acorn has submitted hundreds of pages of

motions, objections, exhibits and documents that have made the identical arguments on

the same issues raised in this appeaL. In multiple hearings related to the sale process

Acorn repeated the same arguments as raised in this appeaL. Just because the Bankruptcy

Court, based on Acorn's voluminous written submissions and oral arguments and

Polaroid's written and oral responses, resolved Acorn's objection in favor of Polaroid

does not mean the Bankrptcy Court did not address the merits of Acorn's objection. To

the contrary, having made the identical arguments on the same issues in multiple

hearings, the Bankptcy Court was quite aware of the alleged factual and legal basis for

Acorn's objection and was fully capable of resolving such objection based on the record

as submitted by both Acorn and Polaroid. The Bankuptcy Court overruled Acorn's

objection on the merits, based on the record before it, and Acorn was not deprived of due

process oflaw.

Further, Section 363(f) of the Bankruptcy Code allows for a sale free and clear of

liens under five circumstances, two of which form the basis for Acorn's other challenges

on appeal and, as outlined above, have no merit. Although Section 363 allows property

to be sold free and clear of liens, Acorn is stil able to argue that its interest should be

satisfied because its liens and claims are attached to the proceeds from the sale preserving

its ability to assert those claims if it is successful in the adversary proceeding. Outside of
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Acorn challenging the overall constitutionality of Section 363 (which it is not doing),

Acorn's property interests have been preserved and the adversary proceeding will allow it

to make whatever arguments it has available as to the validity of its interests in the sale

proceeds, which makes its due process argument baseless.

CONCLUSION

The Bankruptcy Court did not abuse its discretion in ordering the sale of

Polaroid's assets under 11 U.S.C § 363(b). For all of the above-stated reasons, Polaroid

respectfully requests the Court deny Acorn's appeal and affirm the Sale Order.
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