-
FILE COPY e

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

Case Nos. 01-0706 (MFW)
through 01-0708 (MFW)

ETOYS, INC., gral.',

Debrors.

N Nt it Na” Vg ot

STIPULATION AND AGREED ORDER AUTHORIZING AND
APPOINTING THE OFFICIAL COMMITTEE OF UNSECURFR
CREDITORS TO INVESTIGATE, COMMENCE AND PROSECUTE TURNOVYER
AND PREFE AVOIDANCE ACTIONS ST GOLDMAN, SACHS & CO.

Resitals

A On March 7, 2001 (the “Pstition Date”), the above-captioned debfors and .
debtors in possession (collectivaly, the “Debtors™), commenced their respective reorganization
cases by filing valuntary petitions for relief under chapter 11 of the Bankruptey Code, 11 US.C.

— §8§ 101-1330 (the “Bankruptcy Code™). The Debtors’ chapter 11 cases have been consolidated

for procedural purposes only and are being administered jointly.

B. On March 16, 2001, the Officc of the United Stazes Trustee for this district
convened an organizational meeting and the United States Trustee appoimnted the Official
Commiittee of Unscoured Creditors (the “Commirtee™).

C. In early December, 2000, the Debtors engaged Goldman for the purposc

of cffectuating a sale, merger or capital infusion for the Debtors. In connection with the

' The Debtors are EBC L, Inc., Fk/a eToys, Ine. (“eToys”), and itg affiliated debtors and
debtors-in-possession, PMJ Corporation, eKids, Inc and EBC Distnbution, LLC, fk/a
eToys Diswmibution, LLC. -
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cngagement, the Debtors and Goldman entered into an Engagement Letter dated December 4,
2000, -

D. In connection with thal same engagement another lctter agreement,
between the Debtors and Goldman was entered into dated February 7, 2001 {the “February 2001
Agreement™). The February 2001 Agreement required the Debtors to transfer and, the Debtors,
in fact, transferred to Goldman the amount of $3,000,000 (the “Transferred Funds™), plus
£150.000 for reasonable out-of-pocket expenses, In accordance with the terms of the February
200! Agreement, the Debtors are entitled to a refund of, at least $2.5 million of the Transferred
Funds, plus inierest.

E. The Comupittee, with the consent and cooperation of the Dcbiuts, has
commeniced an investigativa of whether the Trancferrad Funde are recaverahle as avoidable"
prefereniial transfers under section 547 of the Bankmptey Code.  Additionally, the Commitics,
with the consent and cocperation of the Dabtors, has commenced an investigation of whether the
Transferred Funds are subject to tumover under section 542 of the Bankruptcy Code. The
Debtors and the Committee have concluded that all.of such transfers may be recoverabic wnder
sections 542, 547 and 330 of the Bankruptey Code. To date, notwithstanding repeated demands.
Gotdman hag refused to retum the Transferred Funds to the Debtors. Accordingly, the Debtors
and the Committee have determined that an adversary proceeding is uccossary to tecover the
Transferred Funds fram Goldman.

F. Counsel for the Debtors currently are unable to prosecute the proposed
avoldance and turnover actions and any other causes of action that may awict against Goldman

(collectively, the “Actions™). However, the Debtors ar¢ amenable o the appointment of the



Conmittee a5 a representative of the Debtors’ estates to commence and prosacute the Actions for
the benefit of the Debtors' astates.
Stipyjasion and Apreed Order

In light of the factual rceirals set forth above, the panics hereto. rhrough their
undersigned counsel. stipulate and agree as follows: |

1. The Commiltec, on behalf of the Debuors’ ¢staies, 1s hercby appointed and
authorized to Investigate, commence and pursue the Actions against Goldman and to take any
and all actions necessary and appropriate in connection therewith, without further order of the
Court.

2. The Committee: (a) shall consult with the Debtors, before prosecuting:
(8.8, commencing an Action, taking discovery or filing pleadings) any litigation with respect to'f
the Ac¢tions; and (b) shall (i) consult with the Debtors, regarding the terms nf 2ny propased
settiement of any Action prior to seutling any such Action and (i) provide the Debtors with
notice of the terms of any proposed settlement of any Action at least three (3) days priar to the
acceptance of such settlement by the Commiitee on behalf of the Debtors® estates.

3. This Shpulation and Agreed Order shall not be modified, aitered, amended
or vacated withaut the prior written consent of all parties hereto. Any such modifieation,
aiteration, amendment o vacation in whole or part shall be subject to the appraval of this Court.

4. This Stipitation and Agreed Order shall not be medified, alteved, amended
or vacated without the prior writien consent of =!l parties hereto. Any such modification,
dlteration, amendment or vacation in wholc or part shali be subject to the appraval of this Court.

5. This Stipulation and Agreed Ocder is the entire agreement between the

parties in respect of the subject mawer hercof, and may be signed in counterpart originals.
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Dated: September 25. 2001

)
COZEN O'CONNOR ,1MOR,¢JS, ﬁuctg S, ARSHT & TUNNELL
— R, o '
A g }
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Frederick Rosner Rdkert [TDehney (No. 3578) .
Chasc Manhattan Center Gregory W. Werkheiser (No. 3553)

1201 Nerth Market Street, Suite 1400 Michael G. Busenkell (No. 3933)
Wilmington, Delaware 19801-1147 J01 North Market Street .

(302) 295-2025 ost C fhice Box 1347

Wilmington, Delaware 19899-1347
(302) 658-9200
—_— md —
Counsel for Debtors and Debtors in

Michael S. Fox Possession, eToys. Inc.. et 2l

TRAUB BONACQUIST & FOX LLP

655 Third Avenue, 21° Floor

New York, NY 10017-5617

(212) 4764776

SO ORDERED this \2& day of ONVKA , 2001
Vo BAN R

UNITED STATES BANKRUPTCY JUDGE
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