
 

1358084v1  

UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 

In re: 

 
Polaroid Corporation, et al., 

 Debtors. 
 
(includes: 
Polaroid Holding Company; 
Polaroid Consumer Electronics, LLC; 
Polaroid Capital, LLC; 
Polaroid Latin America I Corporation; 
Polaroid Asia Pacific LLC; 
Polaroid International Holding LLC; 
Polaroid New Bedford Real Estate, LLC; 
Polaroid Norwood Real Estate, LLC; 
Polaroid Waltham Real Estate, LLC) 

Jointly Administered Under
Bky. Case No. 08-46617

Bky. Case No. 08-46617

Bky. Case Nos.:

08-46621 (GFK)
08-46620 (GFK)
08-46623 (GFK)
08-46624 (GFK)
08-46625 (GFK)
08-46626 (GFK)
08-46627 (GFK)
08-46628 (GFK)
08-46629 (GFK)

 

JOINT RESPONSE OF THE DEBTORS AND THE OFFICIAL COMMITTEE OF 
UNSECURED CREDITORS TO OBJECTION OF MICHAEL L. O’SHAUGHNESSY TO 

PROPOSED SALE OF DEBTOR’S ASSETS PURSUANT TO ORDER: 1) 
APPROVING AUCTION AND BIDDING PROCEDURES; 2) APPROVING BREAK-UP 

FEE EXPENSE REIMBURSEMENT AND OTHER BUYER PROTECTIONS; 3) 
APPROVING NOTICE AND FOR GRANTED RELATED RELIEF 

Polaroid Holding Company, Polaroid Corporation, Polaroid Consumer 

Electronics, LLC, Polaroid Capital, LLC, Polaroid Latin America I Corporation, Polaroid 

Asia Pacific, LLC, Polaroid International Holding, LLC, Polaroid New Bedford Real 

Estate, LLC, Polaroid Norwood Real Estate, LLC and Polaroid Waltham Real Estate, 

LLC (collectively “Debtors” or “Polaroid”) and the Official Committee of Unsecured 

Creditors (the “Committee”) appointed in the Debtors’ chapter 11 cases hereby file this 

Joint Response to Michael O’Shaughnessy’s Objection to Proposed Sale of Debtor’s 

Assets Pursuant to the Order:  1) Approving Auction and Bidding Procedures; 2) 

Approving Break-Up Fee Expense Reimbursement and Other Buyer Protections; 3) 
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Approving Notice and for Granted Related Relief (the “Response”.)  In support of the 

Response, the Debtors and the Committee, by and through their undersigned counsel, 

respectfully state as follows: 

Background 

1. On December 17, 2008 (the “Petition Date”), Debtors filed their voluntary 

petitions under chapter 11 of the Bankruptcy Code in the United States Bankruptcy 

Court for the District of Minnesota.  The Debtors continue to operate their businesses 

and manage their property as debtors-in-possession pursuant to sections 1107(a) and 

1108 of the Bankruptcy Code.  

2. On January 8, 2009 the Office of the United States Trustee appointed the 

Committee in these bankruptcy cases.   

3. On January 28, 2009, Debtors filed a motion seeking entry of an order 

approving the sale of substantially all of Debtors assets to the stalking horse bidder or to 

the successful bidder at an auction to be conducted free and clear of liens pursuant to a 

Purchase Agreement. 

4. Thereafter, on February 18, 2009, the Court entered the Order (1) 

Approving Auction and Bidding Procedures; (2) Approving Break-Up Fee, Expense 

Reimbursement and Other Buyer Protections; (3) Approving Notice; and (4) Granting 

Related Relief (the “Bidding Procedures Order”).   

5. Pursuant to the Bidding Procedures Order, the Debtors are authorized to 

conduct an auction on March 30, 2009 at 9:00 a.m.  The Bidding Procedures Order also 

contemplates that the Debtors will seek the Court’s approval of a sale (the “Sale”) to the 

successful bidder on March 31, 2009 at 1:30 p.m. 
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6. Former Polaroid Corporation Chief Executive Officer, Michael 

O’Shaughnessy, filed a limited objection (the “Objection”) to the Sale.  O’Shaughnessy 

and Debtor Polaroid Holding Company purportedly entered into an Earnout Agreement 

(the “Agreement”) dated December 31, 2007.  O’Shaughnessy alleges that the 

Agreement requires the Debtors to pay him $7.2 million in cash at the time of final 

closing of a “Liquidation Event.”  A Liquidation Event as defined in the Agreement 

includes “. . . a sale of at least 75% of the assets of Polaroid in existence on the date of 

this Agreement, as determined by the board of directors of Polaroid, or . . . a sale of the 

Polaroid brand.”  (Objection at ¶¶ 8, 9).  Thus, according to O’Shaughnessy, he is 

entitled to receive $7.2 million upon the closing of the Sale.  O’Shaughnessy objects to 

the Sale unless provision is made in the order approving the Sale: (1) directing that he 

be paid $7.2 million in cash at the closing pursuant to the terms of the Agreement or (2) 

providing for the assumption and assignment of the Agreement to the successful bidder, 

the cure of any defaults under the Agreement and adequate assurance of future 

performance of the Agreement. 

Argument 

7. O’Shaughnessy appears to argue that because he potentially has, at 

most, a claim against the Debtors’ estate that the Debtors should be prevented from 

proceeding with the Sale unless the Debtors agree as a condition to the Sale to either 

pay the alleged obligation to O’Shaughnessy or require the successful bidder to assume 

the Debtors’ alleged obligation.   

8. O’Shaughnessy cites no authority for such an extreme remedy, and, 

indeed, none exists.  Whatever the merits of O’Shaughnessy’s claim (and the Debtors 

and Committee reserve all their rights in that regard), even if it has merit, the proper 
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relief under the Bankruptcy Code is not to disallow the Sale.  If O’Shaughnessy believes 

he is owed money pursuant to a pre-petition contract, rather than attempting to obstruct 

the Sale process, he, like any other creditor, may file a claim.1 

9. Moreover, assuming that O’Shaughnessy has a meritorious claim, the 

Bidding Procedures Order provides that liens, claims, interests or encumbrances attach 

to the proceeds of the Sale.  (Bidding Procedures Order at 9).  Any such lien, claim, 

interest or encumbrance has “the same validity, dignity, priority, effect and to the same 

extent as existed prior to the Sale.”  Id at 9-10. 

10. Similarly, O’Shaughnessy provides no authority for his request that the 

Debtor be forced to assume and assign the Agreement to the successful bidder.  In fact, 

the Bankruptcy Code provides the opposite.  A debtor, not the contractual counterparty, 

has the option to assume (and assign) or reject executory agreements.  See 11 U.S.C. 

§ 365(a).  While in appropriate circumstances, a contractual counterparty may seek to 

compel the debtor to decide whether to assume or reject, a party cannot compel a 

debtor to assume or compel a buyer to accept assignment of a contract.  In any event, 

whatever issue O’Shaughnessy may have with the Debtors’ performance under the 

Agreement cannot prevent the Debtors from proceeding with the Sale.    

                                                 
1 While the Debtors and Committee would evaluate and respond to such a claim if and when it is 
filed, it appears, at least initially, that the claim would be treated as unsecured.  See, e.g., In re 
Acoustiseal, Inc., 290 B.R. 354 (Bankr. W.D. Mo. 2003) (claim arising from pre-petition 
agreement treated as unsecured claim). 

 



 

1358084v1 5  

Accordingly, the Debtors and the Committee respectfully request that the Court 

enter an order (i) denying Michael O’Shaughnessy’s objection and (ii) granting such 

other relief as this Court may deem just and proper. 

Dated: March 30, 2009 
 

Respectfully submitted, 
 

 The Debtors, Polaroid Corporation, et al  
 
By: /e/ James A. Rubenstein ___________
James Rubenstein (No. 94080) 
MOSS & BARNETT 
4800 Wells Fargo Center 
90 South Seventh Street 
Minneapolis, MN 55402 
Telephone: (612) 877-5363 
Facsimile:  (612)877-5999 
PROPOSED ATTORNEY FOR THE 
DEBTORS 

 
The Official Committee of Unsecured 
Creditors of Polaroid Corporation, et al., 
and its Affiliated Debtors 
 
FAEGRE & BENSON LLP 
Dennis M. Ryan (No. 161275) 
Theresa H. Dykoschak (No. 0349999) 
2200 Wells Fargo Center 
90 South Seventh Street 
Minneapolis, Minnesota 55402-3901 
Telephone:  (612) 766-6000 
Facsimile:  (612) 766-1600 
 
- and - 
 

 Richard A. Chesley (IL 6240877) 
Gregory S. Otsuka (IL 6270388) 
PAUL, HASTINGS, JANOFSKY & 
WALKER LLP 
191 North Wacker Drive, 30th Floor 
Chicago, Illinois 60606 
Telephone:  (312) 499-6000 
Facsimile:  (312) 499-6100 
ATTORNEYS FOR THE OFFICIAL 
COMMITTEE OF UNSECURED 
CREDITORS 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 

In re: 

 
Polaroid Corporation, et al., 

 Debtors. 
 
(includes: 
Polaroid Holding Company; 
Polaroid Consumer Electronics, LLC; 
Polaroid Capital, LLC; 
Polaroid Latin America I Corporation; 
Polaroid Asia Pacific LLC; 
Polaroid International Holding LLC; 
Polaroid New Bedford Real Estate, LLC; 
Polaroid Norwood Real Estate, LLC; 
Polaroid Waltham Real Estate, LLC) 

Jointly Administered Under
Bky. Case No. 08-46617

Bky. Case No. 08-46617

Bky. Case Nos.:

08-46621 (GFK)
08-46620 (GFK)
08-46623 (GFK)
08-46624 (GFK)
08-46625 (GFK)
08-46626 (GFK)
08-46627 (GFK)
08-46628 (GFK)
08-46629 (GFK)

 

CERTIFICATE OF SERVICE 

Maureen A. Montpetit, employed by Moss & Barnett, with office address of 4800 Wells 
Fargo Center, 90 South 7th Street, Minneapolis, MN 55402, declares under penalty of 
perjury that on March 30, 2009, I caused the following documents:  (1) Joint Response 
of the Debtors and the Official Committee of Unsecured Creditors to Objection of 
Michael L. O’Shaughnessy to Proposed Sale of Debtor’s Assets Pursuant to 
Order: 1) Approving Auction and Bidding Procedures; (2) Approving Break-Up 
Fee Expense Reimbursement and Other Buyer Protections; 3) Approving Notice 
and for Granting Related Relief; and (2) Certificate of Service to be filed 
electronically with the Clerk of Bankruptcy Court through ECF, and that the entities 
listed on the attached Service List have been served with a copy of said documents 
through notification by ECF, or if the recipient is not an ECF recipient, then by first class 
mail. 
 
Executed:  March 30, 2009   Signed:  /e/ Maureen A. Montpetit   

  Maureen A. Montpetit 
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SERVICE LIST 
March 30, 2009 

In re:  Polaroid Corporation 
Bky. Case No. 08-46617 

 
George H. Singer, Esq. 
James A. Lodoen, Esq. 
Sandra S. Smalley-Fleming, Esq. 
Lindquist & Vennum 
4200 IDS Center 
80 South Eighth Street 
Minneapolis, MN 55402 
gsinger@lindquist.com  
jlodoen@lindquist.com  
ssmalley@lindquist.com  
Attorneys for Debtors 
 

Michael E. Ridgway, Esq. 
U.S. Trustee Office 
1015 U.S. Courthouse 
300 South Fourth Street 
Minneapolis, MN 55415 
Ridgway@usdog.gov  
Attorney for U.S. Trustee 

Andrew W. Davis, Esq. 
Douglas R. Peterson, Esq. 
James C. Brand, Esq. 
Leonard, Street & Deinard 
150 South Fifth Street, Suite 2300 
Minneapolis, MN 55402 
Andrew.davis@leonard.com  
Douglas.peterson@leonard.com  
James.brand@leonard.com  
Attorneys for David Baer 
 

Michael F. Doty, Esq. 
Theresa H. Dykoschak, Esq. 
Faegre & Benson LLP 
2200 Wells Fargo Center 
90 South Seventh Street 
Minneapolis, MN 55402 
mdoty@faegre.com  
tdykoschak@faegre.com  
Attorneys for the Official Committee of 
Unsecured Creditors of Polaroid 
Corporation, et al. 
 

James M. Jorrisen, Esq. 
Brian F. Leonard, Esq. 
Leonard O’Brien Spencer Gale & Sayre 
100 South Fifth Street, Suite 2500 
Minneapolis, MN 55402 
jjorissen@losgs.com  
bleonard@losgs.com  
Attorneys for Ritchie Capital Management, 
LLC, Ritchie Special Credit Investments, 
Ltd., Rhone Holdings II, Ltd., Yorkville 
Investment I, LLC, Ritchie Capital 
Structure Arbitrage Tradings, Ltd. and 
Ritchie Capital Management, Ltd. 
 

Via First Class Mail 
Paul, Hastings, Janofsky & Walker LLP 
191 North Wacker Drive 
30th Floor 
Chicago, IL 60606 
Attorneys for the Official Committee of 
Unsecured Creditors of Polaroid 
Corporation, et al. 
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Daniel C. Beck, Esq. 
Michael A. Rosow, Esq. 
Winthrop & Weinstine, P.A. 
225 South Sixth Street, Suite 3500 
Minneapolis, MN 55402 
dbeck@winthrop.com  
mrosow@winthrop.com  
Attorneys for Acord Capital Group, LLC 
 

Connie A. Lahn, Esq. 
David E. Runck, Esq. 
Fafinski Mark & Johnson, P.A. 
400 Flagship Corporate Center 
775 Prairie Center Drive 
Eden Prairie, MN 55344 
Connie.lahn@fmjlaw.com  
David.Runck@fmjlaw.com  
Attorneys for the Official Committee of 
Unsecured Creditors of Petters Company, 
Inc., et al. 
 

Alan L. Kildow, Esq. 
Jarod M. Bona, Esq. 
DLA Piper LLP (US) 
90 South Seventh Street, Suite 5100 
Minneapolis, MN 55402 
Alan.kildow@dlapiper.com  
Jarod.bona@dlapiper.com  
Attorneys for Watch City Development 
LLC, WCD Investors LLC, WCD Property 
LLC and Waltham Development Partners 
LLC 
 

Via First Class Mail 
William Choslovsky, Esq. 
DLA Piper LLP (US) 
203 North LaSalle Street, Suite 1900 
Chicago, IL 60601-1293 
William.choslovsky@dlpiper.com  
Attorneys for Watch City Development 
LLC, WCD Investors LLC, WCD Property 
LLC and Waltham Development Partners 
LLC 

Michael D. Gordon, Esq. 
Briggs and Morgan, P.A. 
2200 IDS Center 
80 South 8th Street 
Minneapolis, MN 55402 
mgordon@briggs.com  
Attorneys for Welsh Baker Road, LLC 
 

Jennifer V. Doran, Esq. 
Hinckley, Allen & Snyder LLP 
28 State Street 
Boston, MA 02109 
jdoran@haslaw.com  
Attorneys for Normandy Concord 
Acquisition, LLC 

Via First Class Mail 
William E. Winfield, Esq. 
Nordman Cormany Hair and Compton LLP 
1000 Town Center Drive, Sixth Floor 
P. O. Box 9100 
Oxnard, CA 93031 
wwinfield@nchc.com  
Attorneys for Data Exchange Corporation 
 

David Tabibian, Esq. 
Pillsbury Winthrop Shaw Pittman LLP 
725 South Figueroa Street, Suite 2800 
Los Angeles, CA 90017-5443 
David.tabibian@pillsburylaw.com  
Attorneys for OS Electronics Company, 
Ltd. 
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Justin D. Leonard, Esq. 
Ball Janik LLP 
101 SW Main Street, Suite 1100 
Portland, OR 97204 
jleonard@balljanik.com  
Attorneys for Merchandising Technologies, 
Inc. 
 

Richard C. Salmen, Esq. 
Felhaber Larson Fenlon & Vogt P.A. 
220 South Sixth Street 
Suite 2200 
Minneapolis, MN 55402-4629 
rsalmen@felhaber.com  
Attorneys for Thomas J. Petters 

Rachel C. Strickland, Esq. 
Willkie Farr & Gallagher LLP 
787 Seventh Avenue 
New York, NY 10019 
rstrickland@willkie.com  
Attorneys for PHC Acquisitions, LLC 
 

John P. Dillman, Esq. 
Linebarger Goggan Blair & Sampson 
P. O. Box 3064 
Houston, TX 77253-3064 
Houston_bankruptcy@publicans.com  
Attorneys for Harris County 

Robert J. Brown, Esq. 
Wyatt, Tarrant & Combs, LLP 
250 West Main Street, Suite 1600 
Lexington, KY 40507-1746 
lexbankruptcy@wyattfirm.com  
Attorneys for ACCENT Marketing 
Services, LLC 
 

Larry B. Ricke, Esq. 
Spence, Ricke, Sweeney & Gernes, P.A. 
Degree of Honor Building, Suite 600 
325 Cedar Street 
Saint Paul, MN 55101 
rickel@srsg.net  
Attorneys for Aaron Chang International, 
LLC and Michael L. O’Shaughnessy 
 

Via First Class Mail 
Kelly Singer, Esq. 
Squire, Sanders & Dempsey L.L.P. 
Two Renaissance Square, Suite 2700 
40 North Central Avenue 
Phoenix, AZ 85004 
ksinger@ssd.com  
Attorneys for ArcSoft, Inc. 
 

Thomas J. Lallier, Esq. 
Foley & Mansfield, P.L.L.P. 
250 Marquette Avenue, Suite 1200 
Minneapolis, MN 55401 
tlallier@foleymansfield.com  
Attorneys for ArcSoft, Inc. 

Via First Class Mail 
Dianne Coffino, Esq. 
Covington & Burling LLP 
The New York Times Building 
620 Eighth Avenue 
New York, NY 10018 
dcoffino@cov.com  
Attorneys for Alps Electric Co., Ltd. 
 

Mackenzie L. Shea, Esq. 
Charles A. Dale III, Esq. 
K&L Gates LLP 
State Street Financial Center 
One Lincoln Street 
Boston, MA 02111 
Machenzie.shea@klgates.com  
Chad.dale@klgates.com  
Attorneys for Peter C. Mitchell, Joint 
Provisional Liquidator of Stewardship 
Credit Arbitrage Fund, Ltd. 
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Via First Class Mail 
Frank F. McGinn, Esq. 
Bartlett Hackett Feinberg P. C. 
155 Federal Street, 9th Floor 
Boston, MA 02110 
ffm@bostonbusinesslaw.com  
Attorneys for Iron Mountain Information 
Management, Inc. 
 

Robert S. Prince, Esq. 
Kirton & McConkie 
60 East South Temple, Suite 1800 
Salt Lake City, UT 84111-1004 
rprince@kmclaw.com  
Attorneys for Summit Technology Group, 
L.L.C. 

Davidf K. Ludman, Esq. 
Brown & Connery, LLP 
6 North Broad Street, Suite 100 
Woodbury, NJ 08096 
dludman@brownconnery.com  
Attorneys for SAP America, Inc. 
 

Michael J. Iannacone, Esq. 
Iannacone Law Office 
8687 Eagle Point Boulevard 
Lake Elmo, MN 55042 
mji@iannacone.com  
Attorneys for Oracle 

Rebecca G. Sluss, Esq. 
Oppenheimer Wolff & Donnelly, LLP 
3300 Plaza VII 
45 South Seventh Street 
Minneapolis, MN 55402 
rsluss@oppenheimer.com  
Attorneys for Nikon Corporation 
 

J. Jackson, Esq. 
Dorsey & Whitney 
50 South Sixth Street 
Suite 1500 
Minneapolis, MN 55402-1498 
Jackson.j@dorsey.com  
Attorneys for Interlachen Harriet 
Investments Limited 
 

Via First Class Mail 
IKON Financial Services 
Attention:  Christine R. Etheridge 
Bankruptcy Administration 
1738 Bass Road 
P. O. Box 13708 
Macon, GA 31208-3708 
 

Via First Class Mail 
IKON Office Solutions 
Attention:  Katrina Rumph 
Recovery & Bankruptcy Group 
3920 Arkwright Road 
Suite 400 
Macon, GA 31210 

Via First Class Mail 
ZINK Imaging, Inc. 
Attention:  Wendy Caswell 
16 Crosby Drive 
Bedford, MA 01730 
Wendy.Caswell@zink.com  
 

Via First Class Mail 
Tennessee Department of Revenue 
c/o TN Attorney General’s Office 
Bankruptcy Division 
P. O. Box 20207 
Nashville, TN 37202-0207 
 

Via First Class Mail 
tw telecom inc. 
Attention:  Linda Boyle 
10475 Park Meadows Drive, #400 
Littleton, CO 80124 
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